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THE OHIO VALLEY WATER COMPANY CASE AND 
THE VALUATION OF RAILROADS 


“ For forms of government let fools contest; 
Whate’er is best administer’d is best.” 


O wrote the bard of Twickenham at a time when cabinets were 
beginning to emerge from parliaments in his own country but 
great monarchs on the Continent could still affirm their personal 
identity with the state. In spite of the couplet’s second line, it 
may be doubted whether its author had any notion of the modern 
conception of administrative law. And in spite of its first line, 
when in the later years of the century Washington and Franklin 
and Madison and Hamilton and Pinckney and Paterson and Wil- 
son and their compeers met in Philadelphia to draft a constitution 
for the United States of America, they did not think it the part of 
fools to contest for forms of government. The polity for which 
they provided consisted of three departments, the legislative, the 
executive and the judicial. It was no new form of government, 
but one at least as old as Aristotle, who spoke of it as universal.* 
And they clearly meant to include all the powers of government 
in the three-fold classification. Administration, in the govern- 
ment established by the Constitution, might be legislative, it might 
be executive, it might be judicial, it might conceivably involve the 
exercise of powers of more than one class; but it could not be 
something which had a character of its own distinct from any of 
the three. 
It was early established by the Supreme Court, in the exercise 
of the judicial power granted by the Constitution, that an act of 


1 Poxirics, Book VI, c. xiv. 
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Congress repugnant to the Constitutidn cannot become the law 
of the land.? By a parity of reasoning acts of state legislatures 
contrary to the Constitution were held to be void.’ Ohio Valley 
Water Co. v. Ben Avon Borough * is a recent instance of the ap- 
plication of this fundamental principle. It was held therein that 
a state statute depriving a public service company of a fair oppor- 
tunity for submitting the issue, whether confiscation of its prop- 
erty would result from an order of a public service commission 
prescribing a complete schedule of maximum future rates to a 
judicial tribunal for determination upon its own independent judg- 
ment as to both law and facts, was unconstitutional. The case 
has been the subject of much learned discussion.® So far as the 
writer is aware, however, the discussion has not dealt with the 
question whether the principle of the case is applicable to railroad 
valuations by the Interstate Commerce Commission.* This ques- 
tion — doubtless one of the first magnitude — has not yet been 
decided by the Supreme Court. 

We can perhaps best address ourselves to the question stated in 
the preceding paragraph by considering, first, in detail the history 
of the Ohio Valley case and the extent of what was decided therein, 
and, secondly, the course of subsequent decision, before venturing 
a prophecy as to the answer which will be given to the question. 


I. Tue Case 


The Ohio Valley Water Company is the utility supplying water 
to the public in the boroughs and townships in the western vicinity 


2 Marbury v. Madison, 1 Cranch 137 (U. S. 1803). 
8 E.g., in M’Culloch v. State of Maryland, 4 Wheat. 316 (U.S. 1819). 
4 253 U.S. 287 (1920). (The writer was one of the counsel for the Water Com- 
pany in this case. — Ed.) 

’ 5 E.g., in the following articles in this Review: Curtis, Judicial Review of Com- 
mission Rate Regulation —The Ohio Valley Case (1921) 34 Harv. L. Rev. 862; 
Albertsworth, Judicial Review of Administrative Action by the Federal Supreme 
Court (1921) 35 ibid. 127, 138; C. W. Pound, The Judicial Power (1922) ibid. 787, 
791; Biklé, Judicial Determination of Questions of Fact Affecting the Constitutional 
Validity of Legislative Action (1924) 38 ibid. 6, 23, 26; Brown, The Functions of 
Courts and Commissions in Public Utility Rate Regulation (1924) ibid. 141; Wiel, 
Administrative Finality (1925) ibid. 447. 

6 The question was raised, without being answered, in a learned note on the 
case of Los Angeles & S. L. R. R. v. United States, 8 F. (2d) 747 (S. D. Cal. 1925). 
(1926) 39 Harv. L. Rev. 880. 
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of the city of Pittsburgh on both sides of the Ohio River. In ac- 
cordance with the Pennsylvania Public Service Company Law it 
filed with the Public Service Commission and posted in its main 
business office a schedule of rates to take effect as of December 
31, 1913. 

After a preliminary litigation by the Borough of Bellevue, 
which it is not necessary to discuss here,’ complaints against the 
rates contained in the schedule were filed with the Public Service 
Commission by the Borough of Ben Avon and certain others of 
the municipalities served by the company. The commission, 
after hearing, filed an elaborate report by Commissioner Rilling, 
in which it concluded that the fair value of the company’s prop- 
erty used and useful in its public service as of January 1, 1916, 
was $924,744, that it was entitled to have a rate of return upon 
this value of seven per cent over and above its necessary annual 
operating expenses and an allowance for annual depreciation of 
three-fourths of one per cent of the value, and that the rates con- 
tained in its schedule were unreasonable.* The company was or- 
dered on or before March 1, 1917, to file a supplement to its tariffs 
to carry into effect a schedule of rates formulated in the report to 
provide revenue in accordance with its conclusions. On petition 
for a rehearing the effective date of this schedule was changed 
from January 1, 1916, to April 1, 1917.*° A further argument 
took place, as a result of which the commission reaffirmed its valu- 
ation in an anonymous opinion.** Commissioner Rilling, how- 
ever, who had written the original report and who was the only 
member of the commission who had heard the testimony, filed a 
dissenting opinion in which he stated that both the value and the 
return should be greater than was allowed by the commission.” 

The company appealed from the order of the commission to the 
Superior Court, which reversed the order in a unanimous opinion 
by Judge Kephart ** and directed the commission to reform its 


7 Bellevue Borough v. Ohio Valley Water Co., 245 Pa. 114, gt Atl. 236 (1914). 

8 Ben Avon Borough v. Ohio Valley Water Co., 4 Pa. Corp. Rep. 537, 580-81 
(1917): 

8 Ibid. at 582-83. 

10 Jbid. at 583-84. 

11 Ben Avon Borough v. Ohio Valley Water Co., 5 Pa. Corp. Rep. 9 (1917). 

12 Ibid. at 38. 

18 Ben Avon Borough v. Ohio Valley Water Co., 68 Pa. Super. Ct. 561 (1917). 
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valuation by adding to the value of a sand bar a fair amount for 
its use in filtering water, by allowing full value for certain paral- 
lel lines instead of one-third of their reproduction cost, by making 
an allowance for going concern value (for which the court said 
that the lowest amount fixed by the company’s evidence would 
not be excessive), by adding one year’s interest to the amount 
allowed for interest during construction, and by making an allow- 
ance for brokerage or discount on securities (as to which “ the 
evidence before the Commission was that seven and one-half per 
cent. of the reproduction cost would be a fair amount ”’).** 

From the judgment of the Superior Court an appeal was taken 
by the Boroughs to the state Supreme Court, which reversed the 
judgment and reinstated the order of the commission,” except for 
the proviso that ‘services rendered from January 1, 1914, to April 
I, 1917, should be paid for according to the company’s schedule, 
which was held not to be consistent with the order fixing a lower 
schedule for the future.*® After a review of the authorities, in- 
cluding three decisions of the United States Supreme Court here- 
inafter discussed,”’ the court, speaking through Mr. Justice Pot- 
ter, said: 


“ Tt is, therefore, to be regarded as a settled principle that, under such 
legislation as that with which we are here dealing, in an appeal from an 
order of the Public Service Commission, the inquiry by the court is not, 
whether the order is such as the court would have made in the exercise 
of administrative functions, but whether the order was a reasonable 
exercise of the discretion conferred upon the commission by the statute. 
In other words, the court is not to substitute its judgment as to rates or 
values, for that of the commission. .. . 

“‘ A careful examination of the voluminous record in this case has led 
us to the conclusion that in the items wherein the Superior Court differed 
from the commission upon the question of values, there was merely the 
substitution of the former’s judgment for that of the commission, in 
determining that the order of the latter was unreasonable.” 1° 


14 Jbid. at 592. 
15 Ben Avon Borough v. Ohio Valley Water Co. (No. 1), 260 Pa. 289, 103 Atl. 
744 (1918). 
16 Ben Avon Borough v. Ohio Valley Water Co. (No. 2), 260 Pa. 310, 103 Atl. 
750 (1918). 
17 Infra p. 1040. 
18 Supra note 15, at 300, 309, 103 Atl. at 746, 750. 
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The company thereupon took a writ of error to the Supreme 
Court of the United States, contending that it had been denied a 
judicial investigation of the question as to the confiscation of its 
property. This contention, while novel in its full extent, was 
based on certain propositions claimed to be settled by previous 
decisions of the Court, which were thus summarized in the brief 
for the plaintiff in error: 


“ (a) That the order of the Public Service Commission fixing the rates 
and the entire revenue of the plaintiff in error was a legislative act. 

(b) That the constitutional question whether this legislative act was 
confiscatory was ultimately a question for a court, not the legislative 
body, to decide. 

(c) That the legislature cannot require the court, in passing on the 
constitutionality of a legislative act, to sustain it when there is any sub- 
stantial evidence to support it, though the weight of the evidence may 
be clearly against its validity. 

(d) That the possibility of relief in the Federal courts does not en- 
able the legislature so to confine the State courts in their inquiry into 
the legality of legislative action under the Federal Constitution.” *® 


The Supreme Court after the argument restored the case to the 
docket for reargument, saying: 


“ The attention of counsel is directed to the question of whether under 
the state law the right to review the action of the commission was limited 
by the state statutes to the particular remedy which was here resorted to, 
or whether such statutes left open the right to invoke judicial power by 
way of independent suit for the purpose of redressing wrongs deemed to 
have resulted from action taken by the commission.” 2° . 


The case having been reargued on the main question involved, 
as well as the question of statutory construction so stated, by 
counsel for the company, the Boroughs and the Public Service 
Commission, the Court reversed the judgment of the Supreme 
Court of Pennsylvania and remanded the cause to that court. The 


19 Brief for Plaintiff in Error, pp. 66-67. The numerous cases relied upon in 
support of these propositions are cited in the abstract of the brief in the report of 
the case in the Lawyers’ Edition of the United States Supreme Court Reports: 
Ohio Valley Water Co. v. Ben Avon Borough, 64 L. ed. 908, 909-12 (1920). 

20 Ohio Valley Water Co. v. Ben Avon Borough, 251 U. S. 542 (1920). 
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gist of the opinion of the Court, which was delivered by Mr. Jus- 
tice McReynolds, was as follows: 


“ The order here involved prescribed a complete schedule of maximum 
future rates and was legislative in character. . . . In all such cases, if 
the owner claims confiscation of his property will result, the State must 
provide a fair opportunity for submitting that issue to a judicial tribunal 
for determination upon its own independent judgment as to both law 
and facts; otherwise the order is void because in conflict with the due 
process clause, Fourteenth Amendment... . 

“ Here the insistence is that the Public Service Company Law as con- 
strued and applied by the Supreme Court has deprived plaintiff in error 
of the right to be so heard; and this is true if the appeal therein specifi- 
cally provided is the only clearly authorized proceeding where the Com- 
mission’s order may be challenged because confiscatory. Thus far plain- 
tiff in error has not succeeded in obtaining the review for which the 
Fourteenth Amendment requires the State to provide.” ** 


The learned judge proceeded to discuss the remedies provided by 
the statute and concluded: 


“ But for the opinion of the Supreme Court in the present cause, this 
would seem to empower the Superior Court judicially to hear and deter- 
mine all objections to an order on appeal and to make its jurisdiction in 
respect thereto exclusive. Of this the latter court apparently entertained 
no doubt; and certainly counsel did not fatally err by adopting that 
view, whatever meaning finally may be attributed to § 31. 

“ Without doubt the duties of the courts upon appeals under the act 
are judicial in character — not legislative. ... This is not disputed; 
but their jurisdiction, as ruled by the Supreme Court, stopped short of 
what must be plainly entrusted to some court in order that there may be 
due process of law. 

“ Plaintiff in error has not had proper opportunity for an adequate 
judicial hearing as to confiscation; and unless such an opportunity is 
now available, and can be definitely indicated by the court below in the 
exercise of its power finally to construe laws of the State (including of 
course § 31), the challenged order is invalid.” * 


Mr. Justice Brandeis filed a dissenting opinion, which was con- 
curred in by Mr. Justice Holmes and Mr. Justice Clarke. The 


21 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 289 (1920). 
22 [bid. at 291. 
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minority of the Court did not, however, contradict the holding of 
the majority as to the impropriety of a statute denying to the 
courts the power to pass upon the weight of the evidence as to con- 
fiscation. The dissenting opinion said: 


“Whether the appeal to the Superior Court fails for the reason 
assigned, or for some other reason, to satisfy the constitutional require- 
ments of a judicial review we need not determine; because the statute 
left open to the company, besides this limited review, the right to resort 
in the state courts, as well as in the federal court, to another and un- 
restricted remedy; the one commonly pursued when challenging the 
validity of a legislative order of this nature, namely, a suit in equity to 
enjoin its enforcement.” *° 
On the assumption that the statute provided opportunity for a 
full judicial review by this method, the justice writing the minor- 
ity opinion proceeded to hold that the alternative remedy elected 
by the company was merely “ an appeal on the law applicable to 
facts found below,” and that upon such an appeal “ courts will 
not examine the facts further than to determine whether there 
was substantial evidence to sustain the order.” ** 


23 Ibid. at 292, 294. 

24 Ibid. at 295, 297, quoting from I. C. C. v. Union Pacific R. R., 222 U.S. 541, 
547, 548 (1912), discussed infra p. 1040. 

It is worthy of note, though not important in connection with the question 
discussed in this article, that the state Supreme Court disagreed with the construc- 
tion given to the statute by the minority of the United States Supreme Court, as 
permitting full judicial review by a bill in equity in the Court of Common Pleas 
of Dauphin County, and remanded the case to the Superior Court “ with instruc- 
tion that said court determine, upon its own independent judgment as to the law 
and facts involved, whether the order of the Public Service Commission of which 
the Ohio Valley Water Company complains is confiscatory.” Ben Avon Borough 
v. Ohio Valley Water Co., 75 Pa. Super. Ct. 290, 293, 2904 (1921). That court, in 
a unanimous opinion by Linn, J., sustaining its former opinion, held that the 
value of the company’s property was in excess of $1,324,000, and that to require 
it to render its service at rates based on only $924,744 was taking its property 
without due process. The state Supreme Court allowed an appeal and required 
argument on the question: “ The scope of review to be made by the Supreme Court 
of the decision of the Superior Court; whether it shall go beyond ascertaining if 
there is any evidence on the record to sustain the final conclusions of fact of the 
Superior Court.” Ben Avon Borough v. Ohio Valley Water Co., 271 Pa. 346, 350, 
114 Atl. 369, 370 (1921). The court, speaking through Simpson, J., answered this 
question in the negative, holding that the findings of fact of the court of first 
instance on disputed testimony must be sustained, and therefore affirming the 
judgment. Here the litigation ended, seven years after it was begun. 
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While in no previous case had the Court held that an unre- 
stricted review of findings of fact underlying a public service 
commission’s order was a requisite of due process, it would be an 
error to suppose that the decision was inconsistent with any of the 
earlier authorities. In none of these was the Court confronted 
with the question whether a rate-making order was confiscatory, 
as by fixing the entire revenue of a public service company at too 
low a figure. Such a question, of course, is not raised merely by 
prescribing an unreasonable rate for a particular service without 
limiting the freedom of the company to earn an adequate return 
in the aggregate. It had never been asserted that any rate regula- 
tion either by the Interstate Commerce Commission or by any state 
commission, of which review had been had in the United States 
Supreme Court, had prevented such a return. Indeed, in each of 
the three cases in that Court relied upon by the Pennsylvania Su- 
preme Court in limiting the review by the Superior Court to the 
question whether there was substantial evidence to sustain the 
order of the commission, the Court had qualified its language in 
such a way as to lay to one side questions of constitutional power 
or right.” And as to such questions the Court had powerfully ex- 
pressed itself obiter twelve years before in Prentis v. Atlantic Coast 
Line Co.,”* speaking through Mr. Justice Holmes: 


“ But the determination as to [the railroad companies’] rights turns al- 
most wholly upon the facts to be found. Whether their property was 
taken unconstitutionally depends upon the valuation of the property, the 
income to be derived from the proposed rate and the proportion between 
the two — pure matters of fact. When those are settled the law is tol- 
erably plain. All their constitutional rights, we repeat, depend upon 
what the facts are found to be. They are not to be forbidden to try 
those facts before a court of their own choosing if otherwise compe- 
tent.” 


II. SuBSEQUENT HisTorRyY OF THE CASE 


The principle of the Okio Valley case has figured too largely 
in subsequent judicial decisions to permit a chronological discus- 


25 I. C. C. v. Ill. Cent. R. R., 215 U. S. 452, 470 (1910), per White, C. J.; 
I. C. C. v. Union Pacific R. R., 222 U. S. 541, 547 (1912), per Lamar, J.; People 
of State of New York v. McCall, 245 U.S. 345, 348-49, 350 (1917), per Clarke, J. 
26 211 U.S. 210, 228 (1908). 
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sion of all of them. Since the problem to which this article is di- 
rected must ultimately be passed on by the Supreme Court of the 
United States, it has seemed best to deal here only with its deci- 
sions, relegating to an appendix cases which have not proceeded 
further than the lower federal courts or the state tribunals.”* 

The next case of similar circumstances in the court of last re- 
sort was Keller v. Potomac Electric Power Co.** In this case 
there was called in question a valuation of the power company’s 
property by the Public Utilities Commission of the District of Co- 
lumbia. The Supreme Court of the District sustained the find- 
ings of the commission. The company appealed to the Court of 
Appeals, which, relying upon the Ohio Valley case, differed from 
the commission and the lower court (one judge dissenting), and 
remanded the cause for further proceedings.” The commission’ 
appealed to the United States Supreme Court, which required ar- 
gument on the question “‘ whether Congress had the constitutional 
power to vest the District Courts and this Court with jurisdiction 
_ to review the proceedings of the Commission.” *° After a thor- 
ough discussion of the provisions of the statute, the Court, speak- 
ing through Chief Justice Taft, said: 


“What is the nature of the power thus conferred on the District 
Supreme Court? Is it judicial or is it legislative? Is the court to pass 
solely on questions of law, and look to the facts only to decide what are 
the questions of law really arising, or to consider whether there was any 
showing of facts before the Commission upon which, as a matter of Jaw, 
its findings can be justified? Or has it the power, in this equitable pro- 
ceeding to review the exercise of discretion by the Commission and itself 
raise or lower valuations, rates, or restrict or expand orders as to service? 
Has it the power to make the order the Commission should have made? 
If it has, then the court is to exercise legislative power in that it will be 
laying down new rules, to change present conditions and to guide 
future action and is not confined to definition and protection of existing 
rights. . . .** 

“ The language of the act under discussion is much wider than that of 


27 Infra p. 1070. 

28 261 U.S. 428 (1923). 

28 Potomac Elec. Power Co. v. Pub. Util. Comm., 276 Fed. 327 (Ct. of App. 
D. C. 1921). 

30 Supra note 28, at 437. 

31 The Court here quoted the passage from the opinion in Prentis v. Atlantic 
Coast Line Ry., which appears infra p. 1053. 
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the Interstate Commerce Act or of the Federal Trade Commission pro- 
visions. It brings the court much more intimately into the legislative 
machinery for fixing rates than does the Interstate Commerce Act. We 
cannot escape the conclusion that Congress intended that the court shall 
revise the legislative discretion of the Commission by considering the 
evidence and full record of the case and entering the order it deems the 
Commission ought to have made.” *? 


This legislative power, it was held, could be conferred on the 
courts of the District of Columbia under Article I, Section 8, 
clause 17, of the Constitution, but not upon the Supreme Court 
of the United States. The Court, accordingly, unanimously dis- 
missed the appeal, but in doing so made this cautionary pro- 
nouncement: 


“Some question has been made as to the validity of paragraph 65, 
which forbids all recourse to courts to set aside, vacate and amend the 
orders of the Commission after 120 days, and of paragraph 69, which 
puts the burden upon the party adverse to the Commission to show by 
clear and satisfactory evidence the inadequacy, unreasonableness or un- 
lawfulness of the order complained of. It is suggested that this deprives 
the public utility of its constitutional right to have the independent 
judgment of a court on the question of the confiscatory character of an 
order and so brings the whole law within the inhibition of the case of 
Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287. It is 
enough to say that even if paragraphs 65 and 69 were invalid, the whole 
act would not fail in view of paragraph 92 already referred to. It will be 
time enough to consider the validity of those sections when it is sought 
to apply them to bar or limit an independent judicial proceeding raising 
the question whether a rate or other requirement of the Commission is 
confiscatory.” ** 


In Missouri ex rel. Southwestern Bell Tel. Co. v. Public Service 
Commission, involving a valuation of the property and conse- 
quent reduction of the rates of the Southwestern Bell Telephone 
Company, the Ohio Valley case was not cited by the Court, though 
it might well have been relied on, since the court below had held 
that only the limited review accorded by the cases distinguished 
in the Ohio Valley case could be had.*° Counsel for the public 

82 Supra note 28, at 440, 442. 

88 [bid. at 445. 

84 262 U.S. 276 (1923). 

85 State ex rel. Southwestern Bell Tel. Co. v. Pub. Serv. Comm., 233 S. W. 
425, 430 (Mo. 1921). 
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service company, however, succeeded in showing an error of law 
on the part of the commission in valuing the property without ac- 
cording any weight to the enhanced costs of material, labor, sup- 
plies, etc., over those prevailing at the time of certain earlier valu- 
ations. 

In Bluefield Water Works & Improvement Co. v. Public Serv- 
ice Commission,** the Ohio Valley case was relied on for two pur- 
poses. In the first place, it was held to be authority for sustaining 
a writ of error to the state court on the ground that the order of 
the state commission in question prescribing rates was a legislative 
act. In the second place, it was relied on as condemning the 
limited review of the commission’s orders permitted by the state 
decisions. The Court said, speaking through Mr. Justice Butler: 


“ The State Supreme Court of Appeals holds that the valuing of the 
property of a public utility corporation and prescribing rates are purely 
legislative acts not subject to judicial review except in so far as may be 
necessary to determine whether such rates are void on constitutional or 
other grounds; and that findings of fact by the commission based on 
evidence to support them will not be reviewed by the court. ... 

“ Plaintiff in error is entitled under the due process clause of the 
Fourteenth Amendment to the independent judgment of the court as to 
both law and facts. Ohio Valley Water Co. v. Ben Avon Borough, 253 
U. S. 287, 289, and cases cited.” *” 


In Dayion-Goose Creek Ry. v. United States,** on appeal from 
a United States district court, the question was as to the consti- 
tutionality of the so-called “ recapture ” provisions of the Trans- 
portation Act of 1920.°° The Court, in an opinion by Chief Justice 
Taft, unanimously sustained the provisions in question. In the 
course of the opinion, it said: 


“Tt is further objected that no opportunity is given under § 15a for 
a judicial hearing as to whether the return fixed is a fair return. The 
steps prescribed in the act constitute a direct and indirect legislative 
fixing of rates. No special provision need be made in the act for the 
judicial consideration of its reasonableness on the issue of confiscation. 


86 262 U.S. 679 (1923). 

37 Ibid. at 688, 689. 

88 263 U.S. 456 (1924). 

89 INTERSTATE COMMERCE Act, §15(a), paragraphs 5-17, added by Trans- 
PORTATION ACT 1920, § 422, 41 STAT. 456, 488-01. 
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Resort to the courts for such an inquiry exists under §§ 208 and 211 of 
the Judicial Code. It is only where such opportunity is withheld that a 
provision for legislative fixing of rates violates the Federal Constitution. 
Okio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287.” *° 


In Pacific Gas & Electric Co. v. City and County of San Fran- 
cisco,’ the Court reversed a decree of a district court dismissing 
bills in three suits brought to prevent the enforcement of ordi- 
nances reducing the price'of gas. The point of the Ohio Valley 
case was not involved, because the ordinances were not based on 
findings of fact by an administrative tribunal. The case is of in- 
terest in this connection, however, because the Court said through 
Mr. Justice McReynolds: 


“ Our concern is with confiscation. Rate-making is no function of 
the courts; their duty is to inquire concerning results and uphold the 
guaranties which inhibit the taking of private property for public use 
without just compensation under any guise. We may not, therefore, 
relegate appellant’s claim for past services to the future consideration of 
the State Commission, as the master suggests.” ** 


Justices Holmes and Brandeis dissented, without, however, dis- 
puting this proposition. 

In Terminal Railroad Ass’n v. United States,** there was an 
appeal from a decree punishing for contempt. It was argued that 
the subject matter of the proceeding was legislative and within the 
exclusive authority of the Interstate Commerce Commission, and 
this argument prevailed. Mr. Justice Butler, delivering the unani- 
mous opinion of the Court, said: 


“The making of rates is a legislative and not a judicial function. 
Keller v. Potomac Electric Co., 261 U.S. 428, 440; Ohio Valley Co. v. 
Ben Avon Borough, 253 U.S. 287, 289; Louisville & Nashville R. R. 
Co. v. Garrett, 231 U.S. 298, 305; Interstate Commerce Commission v. 
Humboldt S. S. Co., 224 U. S. 474, 483; Prentis v. Atlantic Coast Line 
Co., 211 U.S. 210, 226. The division of joint rates is also legislative in 
character. ‘The Interstate Commerce Commission is authorized to 
establish through routes and joint rates and to prescribe conditions upon 
which such routes shall be operated, and to fix divisions of such rates 


40 Supra note 38, at 485-86. 42 Ibid. at 415. 
41 265 U.S. 403 (1924). 43 266 U.S. 17 (1924). 
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among carriers. §15 (1), (3), (6), Interstate Commerce Act, § 418, 
C. 91, 41 Stat. 485, 486.” ** 


In Ohio Utilities Co. v. Public Utilities Commission,* the Court 
had under review a judgment of the Supreme Court of Ohio affirm- 
ing a rate-making order which was alleged to be confiscatory. The 
latter court had thus confined the scope of its consideration of the 
evidence: 


“ The commission having given a hearing and rehearing, and exercised 
careful consideration for the rights of the plaintiff in error in the prem- 
ises, we cannot say that its orders and conclusions are so manifestly 
against the weight of the evidence as to justify us in finding them un- 
reasonable and unlawful.” *¢ 


The United States Supreme Court reversed the judgment, after 
reviewing the record so far as it bore upon the value of the prop- 
erty, the allowance for operating expenses, and the rate of return, 
_ concluding its unanimous opinion through Mr. Justice Sutherland: 


“ From the foregoing, it is evident that the state supreme court did not 
accord to the plaintiff in error that sort of judicial inquiry to which under 
the decisions of this court it was entitled. Bluefield Co. v. Pub. Serv. 
Comm. . . .; Ohio Valley Co. v. Ben Avon Borough, 253 U. S. 287, 


In Northern Pacific Ry. v. Department of Public Works,** the 
Court reviewed a judgment of the Supreme Court of Washing- 
ton affirming an order of the Department of Public Works pre- 
scribing a tariff for the intrastate transportation of logs, which 
constituted a large part of the total intrastate freight traffic on 
four transcontinental railroad systems. The prescribed rates were 
assailed as confiscatory. The carriers relied both on the case of 
People of the State of New York v. McCall ** and on the Ohio 
Valley case.*° The Court reversed the judgment, but did not find 

44 [bid. at 30-31. 


45 267, U.S. 359 (1925). 

46° Ohio Utilities Co. v. Pub. Util. Comm., 108 Ohio St. 143, 148, 140 N. E. 497, 
499 (1923). 

47 Supra note 45, at 364. 

48 268 U.S. 39 (1025). 

49 245 U.S. 345 (1917). 

50 See, e.g., Brief on Behalf of Plaintiff in Error, Chicago, M. & St. P. Ry., 


Pp. 70, 160. 
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it necessary to say that a judicial tribunal would have to deter- % 
mine the issue of confiscation upon its own independent judgment 
as to the facts. In its opinion, which was delivered by Mr. Justice te 
Brandeis and was unanimous, the Court said: th 
“ The mere admission by an administrative tribunal of matter which 
under the rules of evidence applicable to judicial proceedings would be ‘ 
deemed incompetent, United States v. Abilene & Southern Ry., 265 U.S. . 
274, 288, or mere error in reasoning upon evidence introduced, does d 
not invalidate an order. But where rates found by a regulatory body to ct 
be compensatory are attacked as being confiscatory, courts may enquire ti 
into the method by which its conclusion was reached. An order based Ww 
upon a finding made without evidence, The Chicago Junction Case, 264 Ww 
U. S. 258, 263, or upon a finding made upon evidence which clearly does C 
not support it, Jnterstate Commerce Commission v. Union Pacific R. R.., U 
222 U.S. 541, 547, is an arbitrary act against which courts afford relief. 
The error under discussion was of this character. It was a denial of due V 
process. Compare New York & Queens Gas Co. v. McCall, 245 U.S. 
345, 348.” 
B. Whether the Court would have gone so far on the authority of the b 
z New York & Queens Gas Co. case without the aid of the Ohio = 
= Valley case may perhaps be doubted. 3 " 
. In Booth Fisheries Co. v. Industrial Commission,” the Court . 
indicated plainly that it agreed with the view expressed by Mr. . 
‘ Justice Brandeis in his dissenting opinion in the Ohio Valley case * 
: as to the propriety of limiting the extent of judicial review by the ¥ 
; method elected by the aggrieved party if he had a right to a full 
: review of the facts by an alternative proceeding.’ The Court said : 
: unanimously through Chief Justice Taft: a 
* “ The counsel for the plaintiff in error relies chiefly on the case of Ohio 0 
. Valley Water Co. v. Ben Avon Borough, 253 U.S. 287. That case does ¥ 
7 7 not apply. An order of a public service commission in fixing maximum ; 
rates for a water company was there attacked on the ground that the ( 
rates fixed were confiscatory. It was held that the law creating the Cy 
commission, which had operated to withhold opportunity for appeal to 2 


the courts to determine the question, as a matter of fact and law, whether 
the rates were confiscatory, could not be sustained, and was in conflict 
with the due process clause of the Fourteenth Amendment. But in that 


51 Supra note 48, at 44-45. 52 271 U.S. 208 (1926). °% Supra p. 1039. 
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case, the water company was denied opportunity to resort to a court to 
test the question of the confiscatory character of its rates and of its right 
to earn an adequate income. Here the employer was given an election 
to defend against a full court proceeding but accepted the alternative of 
the compensation Act.” °4 


In McCardle v. Indianapolis Water Co.,°° the Court, in an opin- 
ion by Mr. Justice Butler, affirmed a decree of a United States 
district court enjoining the enforcement of rates prescribed by a 
commission on the ground that they were confiscatory. Mr. Jus- 
tice Holmes concurred in the result. Mr. Justice Brandeis (with 
whom Mr. Justice Stone joined) filed a dissenting opinion, in 
which he said: “ Nor is the general question involved on which the 
Court divided in Ohio Valley Water Co. v. Ben Avon Borough, 253 
U.S. 287,297.” °° It is somewhat difficult to determine upon what 
“general question” the Court could have divided in the Ohio 
Valley case. As we have seen,” Mr. Justice Brandeis in his dis- 
senting opinion in that case expressly said that it was not necessary 
to determine the constitutional requirements of a judicial review 
because he held that the statute left open the right to resort to 
another remedy, and an unrestricted one, besides the limited re- 
view allowed to the Superior Court; and the majority of the Court, 
in view of the opinion in Booth Fisheries Co. v. Industrial Com- 
mission,’® must be held to have disagreed only with his premise 
and not with the propriety of drawing such a conclusion from it. 


54 Supra note 52, at 211. The case might well have been disposed of on an- 
other ground, because the order in question was judicial, not legislative, and because 
neither confiscation nor any other violation of a substantive (as distinguished from 
a procedural) constitutional right was asserted. It is only when a constitutional 
right depends upon a finding of fact that a court cannot be confined in its review 
of the testimony upon which the finding is based. Counsel for the Ohio Valley 
Water Company had argued that where a constitutional right did depend upon a 
finding upon which a rate-making order was based, mo court could be limited by 
the legislature in reviewing the legislative action of its subordinate commission. 
(Additional Brief for Plaintiff in Error on Re-argument, pp. 69-76.) See also the 
opinion of the Court by Holmes, J., in Prentis v. Atlantic Coast Line Co., 211 U. S. 
210, 228 (1908) (quoted supra p. 1040). The Booth Fisheries Co. case appears to 
negative this argument. 

* 55 272 U.S. 400 (1926). 

56 Ibid. at 421. 

_ 57 Supra p. 1039. 

58 Supra note §2. 
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The writer attempted to show above © that the decision in the 
Ohio Valley case was consistent with all previous rulings of the 
Court. If there is any difficulty in establishing this proposition 
(as there appears to have been in the minds of perhaps a majority 
of the learned writers whose articles have been referred to),°° it 
must nevertheless be apparent that the authority of the case has 
since been thoroughly established. 


III. THe APPLICATION OF THE CASE TO THE PROBLEM 


Having satisfied ourselves, then, that the principle of the Ohio 
Valley case is settled law, we come to consider the effect of that 
decision upon the judicial review of railroad valuations by the 
Interstate Commerce Commission if rates based thereon are as- 
serted to be confiscatory. Whether the courts must exercise their 
own independent judgment as to the correctness of the findings of 
fact involved is here, as it was in the Ohio Valley case, a consti- 
tutional question. Whether the same answer is to be given to the 
question as was given in that case evidently depends upon the 
similarity or dissimilarity of the statutory provisions and the con- 

_ gtitutional provisions involved in the two cases. Let us consider 
these in order. 

(1) The provisions of the Pennsylvania and the federal statutes 
with regard to the prescription of rates for public service and the 
determination of the value of the property used in such service are 
substantially similar.“* This is so plain that no useful purpose 
would be subserved by comparing the statutes minutely. We pass 
therefore to a consideration of the constitutional provisions. 

The applicable constitutional provisions are practically iden- 
tical in their terms, in the one case the due process clause of the 

Fourteenth Amendment,* in the other case the due process clause 


59 Supra p. 1040. 
60 Supra note 5. 
61 Compare Pa. Public Service Company Laws, Acts oF 1913, P. L. 1374, Art. V, 
$§ 3, 20, Pa. Star. (1920) 18127, 18151, with Commerce Act, §$§ 15, 
19(a), 41 Stat. 484 (1920), 42 Stat. 624 (1922), U. S. Comp. Srar. (Supp. 1923) 
$§ 8583, 8591. Section 19(a) was first added to the Interstate Commerce Act by 
Act of Mar. 1, 1913, 37 Stat. 701, U.S. Comp. Stat. (1916) § 8591. 
62 U. S. Const., Amendment XIV, §1: “.. . nor shall any State deprive any 
_ person of life, liberty, or property, without due process of law. . . .” 
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of the Fifth Amendment. The latter clause, discussed by the 
Supreme Court in Murray’s Lessee v. Hoboken Land & Improve- 
ment Co.** before the Civil War, had a common origin with the 
former; and in the earliest decision under the Fourteenth Amend- 
ment, the Slaughter-House Cases,°° the restraint of the due process 
clause of that Amendment upon the states was held to be the same 
as the restraint of the earlier clause upon the Federal Government. 
Does it not necessarily follow that a restraint imposed on state 
legislative action by the due process clause is imposed on federal 
legislative action also? 

We are not without binding authority upon the question just 
stated. The attempt 4as been made to differentiate between the 
two due process clauses. Thus, in French v. Barber Asphalt Pav- 
ing Co.,°* the first of an interesting series of cases relating to special 
assessments for public improvements, the Court, speaking through 
Mr. Justice Shiras, while holding that it was not intended by the 
due process clause to impose on the states a more rigid curb than 
that imposed on the Federal Government, intimated that questions 
might arise in which different constructions and applications of 
the two provisions might be proper.®’ Three dissenting judges, 
speaking through Mr. Justice Harlan, vigorously repudiated the 
suggestion.** On the same day the Court, again speaking through 
Mr. Justice Shiras, in Wight v. Davidson,” intimated obiter that a 
requirement of due process laid down in a decision under the Four- 
teenth Amendment might not necessarily bind Congress. Mr. 
Justice Harlan (with Justices White and McKenna) again dis- 
sented, saying: 


68 Ibid. Amendment V: “No person shall... be deprived of life, liberty, 
or property without due process of law.” 

64 18 How. 272, 276-77 (U.S. 1855). 

65 16 Wall. 36, 80 (U.S. 1872), per Miller, J. See also Munn v. Illinois, 94 U. S. 
113, 123-24 (1876), per Waite, C. J.; Davidson v. New Orleans, 96 U. S. 97, 101 
(1877), per Miller, J.; Kelly v. Pittsburgh, 104 U. S. 78, 79 (1881), per Miller, J.; 
Hurtado v. People of California, 110 U. S. 516, 534-35 (1884), per Matthews, J. 
and per Harlan, J., dissenting, at 541; Im re Kemmler, 136 U. S. 436, 448 (1890), 
per Fuller, C. J.; Hallinger v. Davis, 146 U. S. 314, 319-23 (1892), per Shiras, J.; 
Holden v. Hardy, 169 U. S. 366, 382, 389-90 (1898), per Brown, J. 

66 181 U.S. 324 (1901). 

87 Jbid. at 328-29. The learned judge cited for this aside the Slaughter-House 
Cases, 16 Wall. 36 (U.S. 1872), and Davidson v. New Orleans, 96 U. S. 97 (1877), 
which decidedly lent no color to it. 

68 Supra note 66, at 355. 69 181 U. S. 371, 384 (1901). 
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-“ The court in the present case says that Congress has exclusive juris- 

diction, municipal and political, in the District of Columbia, and is not 
controlled by the Fourteenth Amendment, although it is controlled by 
the Fifth Amendment providing, among other things, that no person 
shall be deprived of life, liberty or property without due process of law, 
nor shall private property be taken for public use without just compen- 
sation. ‘ But,’ the court proceeds, ‘it by no means necessarily follows 
that a long and consistent construction put upon the Fifth Amendment 
and maintaining the validity of acts of Congress relating to public im- 
provements within the District of Columbia, is to be deemed overruled 
by a decision concerning the operation of the Fourteenth Amendment as 
controlling legislation.’ . . . As the court does not pursue this subject, 
nor express any final view upon the question referred to, I refer to this 
part of its opinion only for the purpose of recording my dissent from the 
intimation that what a State might not do in respect of the deprivation 
of property without due process of law, Congress under the Constitution 
of the United States could, perhaps, do in respect of property in this 
District. The Fifth Amendment declares that no person shall be de- 
prived of property ‘without due process of law.’ The Fourteenth 
Amendment declares that no State shall deprive any person of property 
‘ without due process of law.’ It is inconceivable to me that the question 
whether a person has been deprived of his property without due process 
of law can be determined upon principles applicable under the Four- 
teenth Amendment but.not applicable under the Fifth Amendment, or 
upon principles applicable under the Fifth and not applicable under the 
Fourteenth Amendment. It seems to me that the words ‘ due process of 
law’ mean the same in both Amendments. The intimation to the con- 
trary in the opinion of the court is, I take leave to say, without any 
foundation upon which to rest, and is most mischievous in its tend- 
ency.” 7° 


In another case, decided the same day, Tonawanda v. Lyon," the 
Court said through Mr. Justice Shiras: 


“ The purpose of that amendment [the Fourteenth] is to extend to the 
citizens and residents of the States the same protection against arbitrary 
state legislation affecting life, liberty and property, as is afforded by the 
Fifth Amendment against similar legislation by Congress.” 


This quick recantation of the possible intimation to the contrary 
by the learned judge made the Court unanimous upon the point, 


70 Ibid. at 386-87. 


71 181 U.S. 380, 391-92 (1901). 
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and, by the way, did not pass unnoticed by Mr. Justice Harlan.” 
In a fourth case, also decided the same day, Cass Farm Co. v. 
Detroit,”* the Court, again speaking through Mr. Justice Shiras, 
reiterated its opinion as to the equivalence of the two due process 
clauses. 

The agreement at which the Court thus arrived as to the ap- 
plicability of decisions under the due process clause of one amend- 
ment to questions arising under the due process clause of the other 
has been repeatedly reaffirmed,"* and must be regarded as settled 
law unless perhaps doubt is cast on it by certain pronouncements 
of Chief Justice White that the Fifth Amendment is not a limitation 
on the taxing power.” But these were said by him in Brushaber 
v. Union Pacific R. R.,”* to have no application in a case where 
“the act complained of was so arbitrary as to constrain to the 
conclusion that it was not the exertion of taxation but a con- 
fiscation of property, that is, a taking of the same in violation 
of the Fifth Amendment, or, what is equivalent thereto, was so 
wanting in basis for classification as to produce such a gross and 
patent inequality as to inevitably lead to the same conclusion.” 
If it be conceded that the Fifth Amendment prohibits confiscation 
by Congress, whether by the exercise of the taxing power or by the 
exercise of the power to regulate interstate commerce, then the 
principle of the Ohio Valley case would appear to be required by 
that Amendment as well as by the Fourteenth. The learned judge 


72 Ibid. at 393. 

73 181 U. S. 306, 398 (1901). 

74 Hibben v. Smith, 191 U. S. 310, 325-26 (1903), per Peckham, J.; Twining 
v. State of New Jersey, 211 U. S. 78, 100-01 (1908), per Moody, J.; Hamilton 
v. Kentucky Distilleries, etc. Co., 251 U. S. 146, 156-57 (1919), per Brandeis, J.; 
Block v. Hirsh, 256 U. S. 135, 159 (1921), per McKenna, J., dissenting; Truax v. 
Corrigan, 257 U. S. 312, 331-32 (1921), per Taft, C. J. 

75 See McCray v. United States, 195 U. S. 27, 61, 63 (1904) ; Billings v. United 
States, 232 U. S. 261, 282-83 (1914); United States v. Bennett, 232 U. S. 299, 
305-06 (1914). 

76 240 U.S. 1, 24-25 (1916). Later cases have assumed that the Fifth Amend- 
ment limits the taxing power. Haavik v. Alaska Packers Ass’n, 263 U.S. 510, 514 
(1924), per McReynolds, J.; Barclay & Co. v. Edwards, 267 U. S. 442, 450 (1924), 
per Taft, C. J.; Lewellyn v. Frick, 268 U. S. 238, 251 (1925), per Holmes, J.; 
Pacific American Fisheries v. Alaska, 269 U. S. 269, 278 (1925), per Holmes, J. 
In the last case, the Attorney General of Alaska relied on the McCray case, supra 
note 75, and it may now be supposed that the Court has given the dictum therein 
a coup de grace. 
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later held that the war power was limited by the Fifth Amend- 
ment; *’ and while, in Wilson v. New," he sustained the Adamson 
Act, an exercise of the commerce power, against an attack under 
the due process clause, he specifically admitted the applicability 
of the limitation.” Indeed, in deciding that the Webb-Kenyon 
Act, another exercise of the commerce power, was constitutional, 
he stated that a holding as to the limitation of the due process 
clause in the Fourteenth Amendment was decisive under the due 
process clause of the Fifth Amendment.*° And that the Amend- 
ment limits the power to regulate commerce in a way similar to 
that in which the Fourteenth Amendment limits the powers of the 
states has been perspicuously stated by Mr. Justice Holmes: 


“‘ While we need not affirm that in no instance could a distinction be 
taken, ordinarily if an act of Congress is valid under the Fifth Amend- 
ment it would be hard to say that a state law in like terms was void 
under the Fourteenth. It is true that by the provision in the body of 
the instrument Congress has power to regulate commerce, and that the 
act of Congress referred to in the cases cited was passed in pursuance of 
that power. But even if the Fifth Amendment were read as contem- 
poraneous with the original Constitution, the power given in the com- 
merce clause would not be taken to override it so far as the Fifth Amend- 
ment protects fundamental personal rights.” ** 


(2) Since, then, the statutory and the constitutional provisions 
governing rate-making orders and valuations by the Interstate 
Commerce Commission are of a like effect with the provisions 
governing such orders and valuations by the Pennsylvania Public 
Service Commission, should not the principle of the Ohio Valley 


77 United States v. Cohen Grocery Co., 255 U. S. 81, 88-89 (1921), per White, 

78 243 U.S. 332, 355 et seg. (1917), per White, C. J. 

79 Ibid. at 353. See also concurring opinion of McKenna, J., at 364. Day, J., 
Pitney, J., and Van Devanter, J., dissenting, held that the act violated the due 
process clause. 

80 Clark Distilling Co. v. Western Md. Ry., 242 U. S. 311, 332 (1917). 

81 Carroll v. Greenwich Ins. Co., 199 U. S. 401, 410 (1905). Among the 
cases in which the Fifth Amendment has been held to limit the commerce power 
are Counselman v. Hitchcock, 142 U. S. 547 (1892) ; Monongahela Navigation Co. 

v. United States, 148 U. S. 312 (1803); I. C. C. v. Brimson, 154 U.S. 447 (1804) ; 
United States v. Lynah, 188 U.S. 445 (1903); Adair v. United States, 208 U. S. 
161 (1908) ; United States v. Cress, 243 U. S. 316 (1917). 
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case be applicable to both alike? Logically, to make a distinction 
between the orders of the two commissions for purposes of review 
appears to be impossible. Let us examine the authorities with re- 
gard to rate-making orders by the federal body to see whether they 
will support the logic of the situation. For convenience, these au- 
thorities may be discussed in connection with the first three propo- 
sitions upon which the Ohio Valley decision depended.** ‘The 
fourth proposition which had to be sustained by the Court in order 
to reach its conclusion in that case is obviously not applicable to 
review of the Interstate Commerce Commission’s orders. 

First: Is a rate-making order of the Interstate Commerce Com- 
mission a legislative act? It is beyond the scope of this article 
to discuss whether such an order should be held to be an exercise 
of the legislative power, as distinguished by the Constitution from 
the executive and the judicial powers. It is clearly settled that it 
is.8* The principle was first laid down by the Court in reviewing 
orders of the Interstate Commerce Commission,™ and its applica- 
bility to orders of state commissions as well was lucidly expressed 
by Mr. Justice Holmes in Prentis v. Atlantic Coast Line Co.: 


“A judicial inquiry investigates, declares and enforces liabilities as 
they stand on present or past facts and under laws supposed already to 
exist. That is its purpose and end. Legislation on the other hand looks 
to the future and changes existing conditions by making a new rule to be 
applied thereafter to all or some part of those subject to its power. The 
establishment of a rate is the making of a rule for the future, and there- 
fore is an act legislative not judicial in kind, . . .” ** 


Second: Must there be a judicial review of rate-making orders 
of the Interstate Commerce Commission alleged to be confisca- 
tory? The authorities are not so numerous or conclusive upon this 


82 Supra p. 1037. 

83 I. C. C. v. Cincinnati, etc. Ry., 167 U. S. 479, 499, 505 (1897); I. C. C. v. 
Ala. Midland Ry., 168 U. S. 144, 162 (1897); I. C. C. v. United States, 224 U. S. 
474, 483 (1912) ; Dayton-Goose Creek Ry. v. United States, 263 U.S. 456, 485-86 
(1924) ; Chicago Junction Case, 264 U. S. 258, 263 (1924) ; Terminal R. R. Ass’n v. 
United States, 266 U. S. 17, 30 (1924) ; United States v. Los Angeles & S. L. R. R., 
47 Sup. Ct. 413, 414 (U.S. 1927). 

84 I. C. C. v. Cincinnati, etc. Ry., supra note 83, and cases cited therein. 

85 211 U. S. 210, 226 (1908). It may be said parenthetically that much of 
the criticism of the Ohio Valley decision is really aimed at this long established 
principle and admits that that decision is its natural consequence. 
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point as upon that stated in the last paragraph, doubtless because 
a negative answer to the question has never been contended for. 
They are, however, sufficient to show that a judicial review of 
some character is requisite.** Moreover, if such a review is re- 
quired by the Fourteenth Amendment, which is not a part of an 
instrument prescribing a separation of the legislative and judicial 
powers of the states, is it not a fortiori required by the Fifth 
Amendment, which is a part of an instrument prescribing a sepa- 
ration of the legislative and judicial powers of the Federal Govern- 
ment? 

Third: Are the courts, in reviewing rate-making orders of the 
Interstate Commerce Commission, alleged to be confiscatory, 
bound to sustain them if there is substantial evidence to support 
them? They are not so bound, unless such a review differs from 
that required in the case of rate-making orders of state commis- 
sions under the Ohio Valley case. As a matter of principle, the 
writer can conceive of no distinction that can be made here; and 
he may add that the argument of counsel for the water company 
in support of the corresponding point in that case (from which an 
excerpt is printed below) * is applicable word for word to any 


86 J.C. C. v. Brimson, 154 U.S. 447, 485 (1894); I. C. C. v. Ill. Cent. R. R., 215 
U. S. 452, 470 (1910); I..C. C. v. Chicago, etc. Ry., 218 U. S. 88, 110 (1910); 
I. C. C. v. Union Pacific R. R., 222 U. S. 541, 547 (1912); Dayton-Goose Creek 
Ry. v. United States,-263 U. S. 456, 486 (1924) ; Chicago Junction Case, 264 U. S. 
258, 263-66 (1924). . 

87 Brief of Ohio Valley Water Company, Plaintiff in Error, pp. 117-19: 
“* Audi alteram partem,’ says Chief Justice Shaw, ‘lies at the very foundation of 
all regulated and intelligent judicial inquiry’: Shaw vs. Stone, 1 Cushing, 228, 243 
(1848). It is worthy of note that it is the first principle discussed in Broom’s 
Legal Maxims under the title ‘ The Mode of Administering Justice’ (pp. 113 et seq.). 
This is a case where ‘ judicial inquiry’ is requisite to due process of law; but it 
cannot be disputed‘ that the courts, under the Pennsylvania Supreme Court’s con- 
struction of the statute, could not hear both sides. The Commission was, in ac- 
cordance with the statute, a litigant before the Superior Court, entitled (and, we 
will admit, justly entitled) to a presumption in its favor. But that is all. It 
is one thing to say that the evidence in support of the Commission’s order should 
sustain it unless outweighed by a preponderance of evidence on the other side. It 
is another and a very different thing to say that if there is any substantial evidence 
in support of the Commission’s order it must be sustained. In a case involving all 
the rates of a public service company, it is, we submit, impossible to follow the 
theory of the Pennsylvania Supreme Court. For such a case presents a grave 
constitutional question, which can be decided only by a court; and a court is an 
independent body, correlative with, not subordinate to, the legislature, bound by 
its very nature, as well as by the Constitution, to shut its eyes to nothing in the 
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findings of fact by the Interstate Commerce Commission bearing 
on an issue of confiscation. 

(3) It would appear, therefore, that on principle the Ohio 
Valley case is applicable to all rate-making orders where the issue 
of confiscation is involved, whether under the Fifth Amendment 
or the Fourteenth. When we look at the decisions following the 
case where the question arose under the Fifth Amendment, this 
conclusion is greatly strengthened. We have seen ® that the Su- 
preme Court, affirming the Court of Appeals of the District of 
Columbia, has treated the Ohio Valley decision as applicable to 
rate-making orders on the basis of valuations by the Public Utili- 
ties Commission of the District..° If Congress cannot endow 
valuation findings by that commission with finality, can it do so in 
the case of the Interstate Commerce Commission? Also the Court 
has admitted the applicability of the Ohie Valley case if the 
opportunity for judicial consideration of the reasonableness of the 
return allowed under the recapture provisions of the Interstate 
Commerce Act should be withheld.*® Can it deny an equally full 
judicial review of the facts when the question is raised under rate- 
making orders involving the entire return? ** 

The cases in the lower federal courts are no less suggestive of 
the answer which will be given to the question to which this article 
is devoted. The first case involving federal legislative action in 
which the principle was asserted was Allen v. Omaha Live Stock 
Commission Co.,°° on appeals from preliminary injunctions against 
prosecutions for failure to comply with orders of the Secretary of 
Agriculture under the Lever Act fixing charges for handling live 


record which will assist in its inquiry and to hear both sides. The legislature 
cannot evade the questioning of the constitutionality of its acts by an independent 
tribunal by the bare device of delegating its functions to a subordinate body and 
making the latter’s action conclusive if only it will hold a hearing at which there 
shall be some evidence to justify the action taken. But that is the effect of the 
decision of the Pennsylvania court in this case.” 

88 Supra pp. 1041-42. 

89 Keller v. Potomac Elec. Power Co., 261 U.S. 428 (1923). 

90 Dayton-Goose Creek Ry. v. United States, 263 U. S. 456, 485-86 (1924). 

®1 It will be noted from the language quoted from the opinion (supra p. 1044) 
that the Court referred to certain sections of the Judicial Code as permitting 
judicial inquiry as to reasonableness of rates on the issue of confiscation. These 
same sections afford an opportunity for review by the courts of rate-making orders. 
See Jupicrat Cope, § 208, 36 Stat. 1087, 1149 (1911). 
92 275 Fed. 1, 6 (C. C. A. 8th, 1921). 
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stock. The court affirmed the decrees, concluding its opinion by 
Judge Trieber as follows: 


“The rates made by the Secretary were without notice or an oppor- 
tunity to plaintiffs to be heard, nor does the act provide for a review of 
the acts of the President or the official authorized by him to act for him 
in making such an order. Ohio Valley Co. v. Ben Avon Borough, 253 
U.S. 287. . . . The plaintiffs allege that they are noncompensatory and 
confiscatory, and would be taking their property without due process of 
law. The only opportunity to determine these charges is by a proceed- 
ing in equity, such as has been instituted, unless they were willing to 
take the risk of the severe punishment provided by the act, if their con- 
tentions in a criminal prosecution should not be sustained, ... This 
they were unwilling to do, and instead have applied to a court of equity 
for an interlocutory injunction, pending the determination of the validity 
of the act and order complained of. 

“Upon the facts set out in the complaints, without passing on the 
constitutional question raised and ably argued, we hold that the order 
of the trial court should be affirmed.” 


In Karrick v. Canirill,** an appeal from an order of the Rent Com- 
mission of the District of Columbia, the court had before it a 
statute providing as follows: 


“Tf such an appeal is taken from the determination of the commission, 
the record before the commission or such part thereof as the court may 
order shall be certified by it to the court and shall constitute the record 
before the court, and the commission’s determination shall not be modi- 
fied or set aside by the court, except for error of law.” 


The court held this provision ineffective, saying by Judge Van 
Orsdel: 


“ The first question to be considered is whether the rates fixed will 
give defendant Karrick a reasonable return on the value of the specific 
property affected by the order of the commission. While the law creat- 
ing the rent commission undertakes to limit the appellate court to a 
review of questions of law, if it is suggested that the rental rates fixed 
are such that they will result in confiscation, it then becomes the duty of 
the court, for the proper determination of that issue, to review the pro- 
ceedings had before the commission, both as to law and fact. On this 


93 277 Fed. 578 (Ct. of App. D. C. 1922). 
94 Act of Oct. 22, 1919, § 108, 41 STAT. 298, 301. 


at 
A 
3 
\ 
a 
\ 


THE VALUATION OF RAILROADS 1057 


point, defendant cannot be deprived of a judicial investigation; other- 
wise, he would not be accorded due process of law.” *° 


The court then quoted from the Ohio Valley case, without sug- 
gesting the possibility that it might not apply under the Fifth 
Amendment, reviewed the evidence, disagreed with the commis- 
sion’s findings, held its order confiscatory, and reversed it. 

(4) But, it may be said, this argument by analogy fails, be- 
cause the Supreme Court has frequently had occasion to review 
orders of the Interstate Commerce Commission since the decision 
in the Ohio Valley case, and despite the extent of review of orders 
of state commissions prescribed in that and succeeding cases, it 
has invariably denied so extensive a review of orders of the federal — 
body.*® This must be admitted. Many of the cases may be laid 
to one side because the Court denied a review of the Commission’s 
findings on the ground that the evidence on which it acted was not 
introduced in the suit. But it is unnecessary to distinguish the 
cases on any technical ground. They are all clearly distinguish- 
able from valuation cases on a broad general principle. In none 
of them was involved a constitutional issue which might be con- 
cluded by a finding of the Commission, like the issue as to the 
right to a fair return on the fair value of a carrier’s property used 
and useful in the public service. This question can, of course, not 
be raised until the value, or the alleged value, of the carrier’s prop- 
erty is ascertained. The distinction between such a question and 
those which were involved in the cases cited was by no means over- 
looked by the Court. Thus Mr. Justice Brandeis, who wrote the 
opinion of the Court in all but one of the cases, said in Louisiana 
& Pine Bluff Ry. v. United States: * “ No claim is made here that 

95 Supra note 93, at 580. 

96 Seaboard Air Line Ry. v. United States, 254 U. S. 57, 62 (1920); Louisiana 
& Pine Bluff Ry. v. United States, 257 U. S. 114, 116 (1921); Central R. R. v. 
United States, 257 U. S. 247, 256 (1921) ; New England Divisions Case, 261 U. S. 
184, 204 (1923); Nashville, etc. Ry. v. State of Tennessee, 262 U. S. 318, 323-24 
(1923) ; Hines Yellow Pine Trustees v. I. C. C., 263 U. S. 143, 148 (1923); United 
States v. Ill. Cent. R. R., 263 U. S. 515, 525-26 (1924) ; United States v. American 
Ry. Express Co., 265 U.S. 425, 437-38 (1924); United States v. New River Co., 
265 U. S. 533, 542 (1924); Chicago, etc. Ry. v. United States, 270 U. S. 287, 295 
(1926) ; Western Paper Makers’ Chemical Co. v. United States, 271 U. S. 268, 271 
(1926) ; Virginian Ry. v. United States, 272 U. S. 658, 665-67 (1926). 

97 257 U.S. 114, 116 (1921). See also New England Divisions Case, 261 U. S. 
184, 195 (1923). 
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the division allowed is so low as to be confiscatory.” He said also 
in United States v. American Ry. Express Co.: * 


“ Paragraph 3, which empowers the Commission to establish through 
routes, authorizes it, also, to fix ‘ the terms and conditions under which 
such through routes shall be operated.’ Its order that the shipper by 
express may direct the routing is not unreasonable. As the American 
has no absolute right to retain traffic which it originates, and as the 
provision authorizing the shipper to direct the routing is reasonable, the 
order does not violate any of its constitutional rights.” 


And Mr. Justice Butler, who delivered the opinion of the Court in 
United States v. New River Co., said: 


“ The authority conferred upon the Commerce Court by § 207 of the 
Judicial Code was vested in the District Courts by the Act of October 
22, 1913, and, like the authority previously exercised by the Federal 
Circuit Courts, is confined to determining whether the Commission’s 
order violates the Constitution, or exceeds the power delegated by stat- 
ute, or is an exercise of power so arbitrary as virtually to transcend the 
authority conferred.” * 


Moreover, it is to be noted that the cases limiting the review of 
the Interstate Commerce Commission can by no means be re- 
garded as a modification of the principle of the Ohio Valley case. 
They are simply further instances of a rule laid down long before 
that case was argued, and reiterated in many prior decisions.*” 


98 265 U.S. 425, 437-38 (1924). (Italics ours.) 
99 265 U. S. 533, 540 (1924). (Italics ours.) Unlike the other members of 
the Court, McKenna, J., thought that a constitutional right was involved in this 
case, and the vehemence of his dissent (265 U. S. at 543-45) affords a strong 
indication of the extent of the review to which findings underlying an order of 
the Commission alleged to amount to a deprivation of property without due process 
of law would have been subjected by him. 

100 J. C. C. v. Ill. Cent. R. R., 215 U. S. 452, 470 (1910); I. C..C. v. Chicago 
& Alton R. R., 215 U.S. 479, 480-81 (1910); Baltimore & Ohio R. R. v. United 
States, 215 U. S. 481, 494 (1910) ; I. C. C. v. Chicago, etc. Ry., 218 U. S. 88, 110 
(1910) ; Southern Pacific Co. v. I. C. C., 219 U. S. 433, 442 (1911); I. C. C. v. 
Delaware, etc. R. R., 220 U. S. 235, 251-52 (1911) ; I. C. C. v. Union Pacific R. R., 
222 U. S. 541, 547-48 (1912); Procter & Gamble Co. v. United States, 225 U. S. 
282, 297-08 (1912); I. C. C. v. Louisville & Nashville R. R., 227 U. S. 88, 91-04 
(1913) ; Kansas City Southern Ry. v. United States, 231 U. S. 423, 439-40 (1913) ; 
Atchison, etc. Ry. v. United States, 232 U. S. 199, 221 (1914) ; Florida East Coast 
Ry. v. United States, 234 U. S. 167, 185 (1914) ; Los Angeles Switching Case, 234 
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The applicability of this rule to the review of state and federal 
commissions alike was settled. Authorities asserting it in connec- 
tion with the review of state commissions’ orders were cited as 
controlling in reviewing action of the Interstate Commerce Com- 
mission.** And in a leading case on the review to be given to an 
order of a state commission, the Interstate Commerce Commis- 
sion cases had recently been held applicable.*°* The Supreme 
Court of Pennsylvania limited the review in the Ohio Valley case 
upon the authority of these cases; *°* and in his dissenting opinion 
Mr. Justice Brandeis, while not following the reasoning of that 
court, cited indiscriminately cases on the review to be given to 
state and federal commissions.*** In short, the decision in the 
Ohio Valley case could be reached only by distinguishing this line 
of authorities. They were distinguished in the briefs of counsel *°° 
by reference to the fact that in none of them did the answer to a 
constitutional question depend upon the correctness or incorrect- 
ness of a finding of the Commission. In many of the cases the ex- 
ception of constitutional questions fromi the doctrine of finality of 
the Interstate Commerce Commission’s findings was expressly 


stated; *°° in none was there a suggestion that the exception did 
not exist. In short, in the Ohio Valley case, when confronted with 
the cases limiting review of the federal commission’s orders, coun- 
sel for the company did not have the hardihood to say that these 
cases were not binding on a question as to the extent of review of 


U. S. 294, 311-12 (1914) ; Intermountain Rate Cases, 234 U. S. 476, 490-91 (1914) ; 
United States v. Louisville & Nashville R. R., 235 U. S. 314, 320-21 (1914); Penn- 
sylvania Co. v. United States, 236 U. S. 351, 361 (1915); Louisville & Nashville 
R. R. v. United States, 238 U. S. 1, 9 (1915) ; Manufacturers Ry. v. United States, 

y 246 U. S. 457, 481-82 (1918) ; Skinner & Eddy Corp. v. United States, 249 U. S. 
557, 562 (1919). 

101 T, C. C. v. Louisville & Nashville R. R., 235 U.S. 314, 320-21 (1914). 

102 People of State of New York v. McCall, 245 U. S. 345, 348 (1917). See 
also Great Northern Ry. v. State of Minnesota, 238 U. S. 340, 345 (1915). 

103 Ben Avon Borough v. Ohio Valley Water Co. (No. 1), 260 Pa. 289, 296-97, 
103 Atl. 744, 745 (1918). 

104 253 U.S. at 297. He did the same more recently in Northern Pacific Ry. 
v. Department of Public Works, supra p. 1046. 

105 Brief for Chio Valley Water Company, Plaintiff in Error, pp. 152-56. 

106 J. C. C. v. Ill. Cent. R. R.; I. C. C. v. Chicago, etc. Ry.; Procter & Gamble 
Co. v. United States; I. C. C. v. Louisville & Nashville R. R.; Kansas City South- 
ern Ry. v. United States; Intermountain Rate Cases; Pennsylvania Co. v. United 
States; Manufacturers Ry. v. United States, all supra note 100. 
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a state commission’s order. Can that case, interfering as it does 
with the exercise of state governmental power, be so narrowed 
that it will not operate as a like limitation on federal power exer- 
cised under like circumstances? 

(5) We have now surveyed in somewhat discursive fashion the 
authorities other than those under Section 19(a) of the Interstate 
Commerce Act.‘ The reader will doubtless have observed that 
these authorities all point to this distinction: When any commis- 
sion fixes rates in a way which cannot be said to deprive a public 
service company of the return to which it is entitled under the due 
process clause, its findings of fact based on substantial evidence 
are not reviewable. But when a commission fixes rates so low as 
to deprive the company of that return, it cannot justify these rates 
and preclude the courts from restraining their enforcement by any 
finding of fact either as to value or as to the rate of return. The 
principle is not a new one. It did not even originate with the Ohio 
Valley case. It was laid down by Mr. Justice Holmes as long ago 
as 1908; *** and it has never since been departed from in word or 
deed. 

(6) Let us turn now to the cases under Section 19(a) of the 
Act. They are few. Do they cast any doubt upon the conclusion 
from the other authorities which has been stated in the preceding 
paragraph? 

In a case **° decided on the day when the arguments in the Ohio 
Valley case were concluded, the Supreme Court unanimously held 
that a writ of mandamus should be granted to compel the Commis- 
sion to hear proof of the present cost of condemnation or of pur- 
chase of the Kansas City Southern Railway Company’s lands, 
rights of way and terminals. The Court of Appeals of the Dis- 
trict of Columbia sustained the dismissal of a petition for man- 
damus by the Western Union Telegraph Company to require the 
Commission to remove from schedules of property attributed to 
the Texas Midland Railway and the Kansas City Southern Rail- 
way Company certain property alleged to belong to the relator.**® 


107 37 Stat. 7or (1913), as amended by 41 Star. 493 (1920), 42 STAT. 624 
(1922), U. S. Comp. Strat. (Supp. 1923) § 8591. 

108 In Prentis v. Atlantic Coast Line Co., quoted supra p. 1040. 

109 United States v. I. C. C., 252 U. S. 178 (1920). 

110 United States v. I. C. C., 279 Fed. 316 (Ct. of App. D. C. 1922). A writ of 
error was dismissed by stipulation: United States v. I. C. C., 260 U. S. 756 (1922). 
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The Commission conceding the right of the telegraph company 

to be heard on the question involved, which was as to whom credit 

should be given for the amount contributed by the railways toward 

the cost of setting the telegraph poles along their lines, the peti- 

tion was held to have been filed prematurely. The Supreme. 
Court denied the St. Louis Southwestern Railway Company the 

right to a mandamus directing the Commission to allow it to ex- 

amine underlying data, contracts, reports, compilations and rec- 

‘ ords of the Bureau of Valuation so far as in any way related to 

valuation of the relator’s property, and to make copies of the 

same. The opinion of the Court, however, by Mr. Justice Holmes, 
stated “that, in such way as may be found practicable, the 
relator should be enabled to examine and meet the preliminary 
data upon which the conclusions are founded and to that end 

should be given further information in advance of the hearing, 

sufficient to enable it to point out errors, if any there be.” *** In 

Delaware & Hudson Co. v. United States,’ certain carriers whose 

railroads made up a system sued to set aside a tentative valuation 

of their properties. The Court held the suit premature. In 
United States v. Interstate Commerce Commission ** the Kansas 
City Southern Railway Company attempted to obtain a review 
of the method of valuation by mandamus. The Court of Appeals 
of the District of Columbia affirmed a judgment denying the 
writ..** Again, in New York, O. & W. Ry. v. United States,* 
the District Court for the Southern District of New York dis- 
missed a motion for a preliminary injunction against orders of the 

Commission reopening a valuation proceeding and fixing dates for 
the taking of evidence. 

The first suit to enjoin and annul a final valuation order to 
reach the Supreme Court, and the most recent case before it under 
Section 19(a), was United States v. Los Angeles & S. L. R. R.*** 
The Court said through Mr. Justice Brandeis: 


111 United States v. I. C. C., 264 U.S. 64, 79 (1924). 

112 266 U. S. 438, 448-49 (1925). 

118 6 F, (2d) 692, 694 (Ct. of App. D. C. 1925). 

114 The Supreme Court denied a writ of certiorari. United States v. I. C. C., 
269 U.S. 570 (1925). 

115 14 F. (2d) 850, 851 (S. D. N. Y. 1926), aff'd without opinion, 47 Sup. Ct. 
334 (U.S. 1927). 

116 47 Sup. Ct. 413 (U.S. 1927). 
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“The mere fact that Congress has, in terms, made ‘all final valua- 
tions . . . and the classification thereof . . . prima facie evidence of 
the value of the property in all proceedings under the Act to Regulate 
Commerce . . . in all judicial proceedings for the enforcement of the 
act . . . and in all judicial proceedings brought to enjoin, set aside, 

q annul, or suspend, in whole or in part, any order of the Interstate Com- 
merce Commission,’ is, obviously, not a violation of the due process 
clause, justifying proceedings to annul the order. That to make the 
Commission’s conclusions prima facie evidence in judicial proceedings 
is not a denial of due process was settled by Meeker v. Lehigh Valley 
R. Co., 236 U. S. 412, 430, 431. It was there said of a like provision 
relating to reparation orders: ‘ This provision only establishes a rebut- 
table presumption. It cuts off no defense, interposes no obstacle to a 
full contestation of all the issues, and takes no question of fact from 
either court or jury. At most therefore it is merely a rule of evi- 
dence.’ 17 


It will be noticed that the due process clause was treated as ap- 
plicable to the question as to the effect which might be given by 


Congress to valuations by the Commission. Though this was not 


necessary to the decision, it is of considerable weight, because the 
opinion was unanimous. The gist of the opinion was as follows: 


“ The District Court rested jurisdiction to entertain a suit to set aside 
the valuation order largely upon the provisions of paragraph (j), be- 
lieving that such a suit was within the scope of the words ‘ upon the 
trial of any action involving a final value.’ That paragraph was in- 
tended to apply to actions brought to set aside rate-fixing orders in 
which the question of the value of the carrier’s property would be mate- 
rial. In our opinion it is not applicable to so-called orders fixing only 
valuations.” 


To which we may add what Mr. Justice Holmes said in the Prentis 
case: “ Litigation cannot arise until the moment of legislation is 
past.” 119 

In view of the decision in the Los Angeles & Salt Lake case,’*° 
it appears unlikely that any action based on a valuation under 
Section 19(a) of the Act will be before the Supreme Court for 
some time to come. As to the extent of judicial review of such 


117 Jbid. at 415. 119 211 U.S. 210, 228 (1920). 
118 Jbid. at 415-16. 120 Supra note 116. 
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valuations we have, however, inferences to be drawn from two 
lower court cases. The earlier of these was the Los Angeles & 
Salt Lake case itself. It was before the District Court for the 
Southern District of California twice. On the first hearing, the 
court, before which evidence was introduced in addition to that 
which had been introduced before the Commission, merely certi- 
fied this evidence to that body for its consideration and action.*** 
On the second hearing, the court entered a decree annulling the 
valuation order,’** which, as we have seen, was reversed as pre- 
mature.*** It is fairly obvious, while the court does not expressly 
state the extent of the review to be given to the findings of fact of 
the Commission, that it exercised “its own independent judg- 
ment” *** with regard to them. Thus the court said, through 
Judge Ross: 


“ The additional evidence that was introduced by the petitioner be- 
fore this court, not only tended to show, but in our opinion conclusively 
shows, that the value of the railroad company’s property, used in its 
transportation business on June 30, 1914, was greatly in excess of its 
final valuation fixed by the Commission as of that date, and as fixed in 
its supplemental report.” 125 


In Kansas City Southern Ry. v. United States,’** the final valua- 
tion of the carrier was annulled by the District Court for the 
Western District of Missouri. The ground of this action was an 
error of law. The dicta of the court were to the effect that the 


121 Los Angeles & S. L. R. R. v. United States, 4 F. (2d) 736 (S. D. Cal. 1925). 
122 Los Angeles & S. L. R. R. v. United States, 8 F. (2d) 747 (S. D. Cal. 1925). 
123 United States v. Los Angeles & S. L. R. R., supra note 116. 

124 Supra p. 1039. 

125 Los Angeles & S. L. R. R. v. United States, supra note 122, at 756. The 
opinion of the Supreme Court contains a suggestion of a similar character in the 
following sentence (47 Sup. Ct. at 415): “ When the final report is introduced in evi- 
dence the opportunity to contest the correctness of the findings therein made is fully 
preserved to the carrier, and any error therein may be corrected at the trial.” 
Sentences following this dictum, however, make it doubtful whether the Court 
intended to lay down the rule of the Ohio Valley case. The sentence may not refer 
to the situation after the Commission has made a valuation against which the carrier 
has no additional evidence to introduce at the trial, that is, when the carrier merely 
asserts that the Commission’s valuation is against the weight of the evidence intro- 
duced before it. 

126 W. D. Mo., decided Dec. 31, 1926, reported in U. S. Daily, Jan. 10, 1927, 
at 7. 
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findings of fact of the Commission would not be disturbed if 
founded on conflicting evidence. It is submitted that these dicta, 
based as they were on cases not involving a question of confisca- 
tion, should not be followed if findings of fact as to value are chal- 
lenged in attacking rates claimed to be justified on the strength 
thereof. It is significant that the Ohio Valley case was not cited in 
the briefs of counsel, the assertion on behalf of the carrier being 
that the findings challenged were not supported by substantial 
evidence. 

(7) It was the intention of the writer to confine this discussion 
to the question of review of valuations by the Interstate Com- 
merce Commission for rate-making purposes which are alleged to 
be confiscatory. But since he began the writing of the article, the 
Commission has handed down by a vote of six to four an order 
fixing the value of the property of the St. Louis & O’Fallon Rail- 
way and directing it to pay to the United States one-half of its 
income in excess of a fair return upon this value.*** This order, 
unlike that in the Los Angeles & Salt Lake case,’** is, of course, 
not open to the objection of lack of finality. It seems quite likely, 
therefore, that the Supreme Court will pass on the question as to 
the extent of judicial review under Section 15(a) of the Act **® be- 
fore it passes on the corresponding question under Section 19(a).**® 
Perhaps it will hold the order of the Commission in the case men- 
tioned invalid on the ground of an error of law in the method of 
valuation. With such a holding, of course, we are not here con- 
cerned. The question under the Ohio Valley case is whether in 
the case of an order of recapture, as in the case of a rate-making 
order, based on a valuation alleged to be inadequate, questions of 
fact involving a determination of the weight of the evidence may 
be answered by the courts differently from the answers given in the 
Commission’s findings. 

The question is not free from difficulty. The Ohio Valley case 
is an instance of the fundamental doctrine of American constitu- 
tional law that a legislating body cannot, by a finding of fact or in 
any other manner, conclude the determination by the courts of the 
constitutionality of its actions. But is a valuation for recapture 
purposes a legislative act? Is it a step in a process which is funda- 


127 Excess Income of the St. Louis & O’Fallon Ry., 124 I. C. C. 3 (1927). 
128 Supra note 116. 129 Supra note 39. 180 Supra note 61. 
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mentally and ultimately a rate-making process? Or is it a step 
merely in the adjudication of a liability previously incurred to turn 
‘over money received under rates which are in no event to be dis- 
turbed? Is it, therefore, a judicial act? It has not yet been sug- 
gested that due process of law requires a judicial review of findings 
of fact judicially determined; and if such a conclusion is arrived 
at, it must be on the basis of other premises and other authorities 
than those supporting the Okio Valley decision. 

We are not wholly without authority upon the question. In the 
leading case under Section 15(a), the Dayton-Goose Creek case,*** 
the Chief Justice treated the steps prescribed in the Act as “a 
direct and indirect legislative fixing of rates ” and expressly cited 
the Ohio Valley case as applicable to the review of these steps by 
the courts.**? 

It should perhaps be admitted, however, that a recapture order 
such as that in the St. Louis & O’Fallon case, considered by itself, 
appears to be an exercise of judicial rather than legislative power. 
If a court should so hold, should it limit itself, in the review of the 
evidence on which the order is based, to the consideration of the 
question whether there is any substantial evidence to support 
the findings of the Commission? Can the courts, when not re- 
viewing legislative action, substitute their judgment as to the 
weight of the evidence for that of the Commission in any case? 
Perhaps they cannot do so. On the other hand, if the value upon 
which the recapture order is based can be shown to the satisfac- 
tion of the court to be such that rates allowing a normal return 
thereon would be confiscatory because of errors of fact made in 
arriving at the value, it may be strongly urged, as a matter of 
statutory construction, that an order requiring the payment of 
money on the basis of such a valuation should not be sustained, 
since an order fixing rates on the basis thereof could not be. It 
will be noted that the statutory provision for the review of orders 
of the Interstate Commerce Commission does not in terms pre- 
scribe the limitation which is observed, in the absence of a consti- 
tutional question, in reviewing the Commission’s findings.*** Cir- 
cumstances alter cases, and it is believed that the correctness in 


181 263 U.S. 456 (1924). 
182 See quotation, supra pp. 1043-44. 
133 Supra note gI. 
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fact as well as in law of a valuation for recapture purposes should 
be inquired into. Certainly, if rates fixed on the basis of the valu- 
ation should be held confiscatory because the valuation was too 
low, it would seem proper to hold thereafter that it must be in- 
creased for recapture purposes as well. Should it make any differ- 
ence that its validity for those purposes, by the accident of time, is 
the subject of judicial inquiry before any rates are fixed on the 
basis of it? 


IV. Conclusion 


The result of a consideration of all the authorities and all the 
legal principles applicable to the question dealt with in this article 
is that valuations of railroads by the Interstate Commerce Com- 
mission must be subject to review by the courts upon their own 
independent judgment as to both law and facts. This conclusion 
is a necessary deduction from the Ohio Valley case so far as rate- 
making orders alleged to be confiscatory are concerned. So far as 
recapture orders are concerned, it is perhaps not a necessary de- 
duction from that case; but in spite of the risk in assuming the 
réle of a prophet the writer ventures the prediction that this con- 
clusion will be reached by the Supreme Court in such cases as well. 
The limitation ordinarily observed by the Court with regard to the 
review of orders of the Commission is merely a matter of judicial 
decision (not a construction having statutory force, as the United 
States Supreme Court had to hold the construction by the state 
court in the Ohio Valley case had); and it is believed therefore 
that in all valuation cases the Court will say, not that Congress 
meant to limit the courts to a review of the law and not the facts in 
spite of the possible unconstitutionality of such action, but that the 
terms of the statute itself permit the courts to engage in an un- 
limited review of the Commission’s findings and that such a re- 
view should be given.*** 


184 Even if the statute appeared to limit the courts’ review of the facts, it 
should be construed if possible not to do so, in order to avoid constitutional doubts: 
Parsons v. Bedford, 3 Pet. 433, 448-49 (U. S. 1830) ; Grenada County Supervisors 
v. Brogden, 112 U. S. 261, 269 (1884) ; Presser v. Illinois, 116 U. S. 252, 269 (1886) ; 
Hooper v. California, 155 U. S. 648, 657 (1895) ; Knights Templars’, etc. Indemnity 
Co. v. Jarman, 187 U.S. 197, 205 (1902); Harriman v. I. C. C., 211 U. S. 407, 422 
(1908) ; United States v. Delaware & Hudson Co., 213 U. S. 366, 407-08 (1909) ; 
United States v. Jin Fuey Moy, 241 U. S. 394, gor (1916); Baender v. Barnett, 
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It may be objected that the result so reached has been derived 
from precedents by mere syllogistic reasoning. That is true, and 
before reading certain criticisms of the Ohio Valley case the writer 
had supposed that this was no objection to any legal argument. 
Misera est servitus ubi jus est aut vagum aut incertum; and if 
logical implications from decided cases may not be relied on, that 
is the state in which we find ourselves. But since arguments of 
impracticability and undesirability have been made against the 
Ohio Valley decision and may find an echo in this parallel case, 
the writer will perhaps be pardoned if he says what he thinks with 
regard to such arguments, though not admitting their relevancy 
to the problem with which this article deals. 

Is the rule of the Ohio Valley case impracticable? The answer 
to that question is that it has worked. Seven years have elapsed 
since the decision, and during that period, except for almost neg- 
ligible misunderstandings in a few cases, it has been followed con- 
sistently by all courts as the supreme law of the land. None has 
protested, while following it, that the burden involved was uncon- 
scionable. It has doubtless been regarded, and properly, as a 
principle laid down ex majori cautela. The presumption in favor 
of the findings of the tribunal “appointed by law and informed 
by experience ” (to use the hackneyed phrase of the cases) is not 
a slight one, and the courts have not used their liberty for an occa- 
sion to do again what the legislative body has done, but only to 
protect constitutional rights from being determined by plainly 
incorrect findings.**° 

Is the rule of the Ohio Valley case undesirable? This is a ques- 
tion not of works, but of faith— perhaps of taste, about which 
there should be no dispute. The writer has faith in the desirability 
of the rule, and the reason for his faith is this: When a railroad or 
any other utility company embarks in public service, it has given 
hostages to fortune. It cannot bargain with its patrons as to the 
price of its service. It submits itself to regulation by public bodies 
as to its charges and what it shall give for them. If only it is 


255 U.S. 224, 226 (1921) ; State of Texas v. Eastern Texas R. R., 258 U. S. 204, 
217 (1922); Addy Co. v. United States, 264 U. S. 239, 245 (1924); Panama R. R. 
v. Johnson, 264 U. S. 375, 390 (1924); Michaelson v. United States, 266 U. S. 42, 
64 (1924) ; Lewellyn v. Frick, 268 U. S. 238, 251 (1925). 

135 Cf, the quotation from Prentis v. Atlantic Coast Line Co., supra p. 1040. 
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permitted to earn a fair return on the total value of its property 
so engaged, this is well. Another than the public servant will be 
a better judge than it of the worth of its service. The service is 
not perfect freedom. And yet it cannot be required to continue 
the service at a loss.*** It is not guaranteed a profit, much less a 
reasonable profit. But it is not to be prevented from fixing charges 
at a rate which will give it a fair return on the fair value of its 
property. This fundamental right should be guaranteed strongly 
against defeat by an incorrect valuation; and the best guaranty is 
a full review by judicial minds of a valuation alleged to be in- 
correct. Now, of course, there are those who assert the superior 
advantages of valuations by commissioners endowed with a sixth 
sense because of daily contact with the problem. The most ad- 
vanced view to this effect is perhaps that expressed in Commis- 
sioner Eastman’s concurring opinion in the St. Louis & O’Fallon 
case, in which he compares the Commission’s qualifications for the 
purpose with those of the Supreme Court somewhat to the dis- 
paragement of that august tribunal.**’ Experientia docet; but the 
divisions among the commissioners in that case indicate that all 
do not learn the same lessons in the same school. Some of us put 
our faith in the pupils of the school of the Supreme Court rather 
than those of the school of the Interstate Commerce Commission. 
The former may not have studied so intensively the courses in 
railroad accounting and engineering; but their curriculum has 
been more liberal, and their theses, though they may differ as 
widely as those of Mr. Justice Butler from those of Mr. Justice 
Brandeis, are to the writer at least more enlightening than the 
divergent theses of the commissioners.*** The latter have no 
greater advantage than a chancellor (under the modern equity 


136 Brooks-Scanlon Co. v. Railroad Comm., 251 U. S. 396 (1920); Railroad 
Comm. v. Eastern Texas R. R., 264 U.S. 79 (1924). 

1387 724 I. C. C. 3, 49 (1927). 

138 Ts it not pleasant to emerge into the gladsome light of jurisprudence from 
the darkness of opinions, not infrequently rendered by some commissions, which, 
while protesting that all elements of cost and value have been given due considera- 
tion, do not show how their conclusion was reached? Reason is the life of the 
law, and reason or lack of reason should mean the life or the death of a valuation. 
As a judge cannot expect his own opinion to have any persuasiveness unless it is 
reasoned, he will probably treat in like manner the opinion of a commission if it 
is subjected to an unlimited review, and the Ohio Valley case may be expected to 
end the bad practice of basing valuations on a fiat. 
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practice where he has the witnesses before him, not so great an 
advantage); yet the whole record of a cause in equity is subjected 
to review.’*® The results of this practice the writer believes to 
have justified it, and if it is to stand, shall it not be applied to the 
review of the commissions as well as the courts in such momentous 
causes as those involving the entire income of great railway sys- 
tems? Perhaps it is unnecessary to add that the writer is not 
without support for his opinion. Mr. Harold J. Laski, the dis- 
tinguished English student of political institutions on both sides 
of the Atlantic, accustomed to the system of an omnipotent legis- 
lature, nevertheless emphasized the advantage of our system of 
divided powers in dealing with problems of modern administrative 
law, when he said: 


“Tt has been the habit of past years to sneer rather elaborately at 
Bills of Rights. It may yet be suggested that with the great increase of 
state activity that is clearly foreshadowed there was never a time when 
they were so greatly needed. Here, as elsewhere, the human needs the 
satisfaction of which history has demonstrated to be essential must be 
put beyond the control of any organ of the state; that, and no more than 
that, is what we mean today by natural rights. Governmental power is 
a thing which needs at every stage the most careful regard; and it is 
only by judicial control in terms of those rights that the path of admin- 
istration will become also the path of justice.” **° 


John G. Buchanan. 


PITTSBURGH, PENNSYLVANIA. 


139 “ An appeal is a process of civil law origin, and removes a cause entirely; 
subjecting the fact, as well as the law, to a review and retrial.” Wiscart v. D’Auchy, 
3 Dall. 321, 327 (U. S. 1796), per Ellsworth, C. J. 

140 Lasx1, AUTHORITY IN THE MODERN STATE (1919) IOI-02. 
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APPENDIX * 


This appendix aims to include not merely cases citing the Ohio Valley case 
but also all cases decided since that case in which the question was presented 
whether an independent review should be given to a legislative order of a 
commission. No attempt has been made to discriminate between cases where 
the problem was simply one of statutory construction and those where a con- 
stitutional issue was raised. Cases following or citing with approval the Ohio 
Valley case are noted without comment. In some of the cases an independent 
review of the’ facts was given though it was not required on constitutional 
grounds, since in no event could the order in question be held confiscatory or 
otherwise violative of constitutional rights; these cases have been cited as 
proving a fortiori that a review of the extent required by the Ohio Valley 
case would be given in cases where there is an issue of confiscation. In juris- 
dictions where no decisions in point have been found since the decision in the 
Ohio Valley case, at least one of the earlier decisions is mentioned. 


Federal Courts. Allen v. Omaha Live Stock Comm. Co., 275 Fed. 1, 6 
(C. C. A. 8th, 1921) ; Potomac Elec. Power Co. v. Pub. Util. Comm., 276 Fed. 
327, 328-29 (Ct. of App. D. C. 1921), appeal dismissed sub nom. Keller v. 
Potomac Elec. Power Co., 261 U. S. 428, 445 (1923); Karrick v. Cantril, 
277 Fed. 578, 580 (Ct. of App. D. C. 1922); Chicago & N. W. Ry. v. Railroad 
& Warehouse Comm., 280 Fed. 387, 397 (D. Minn. 1922); O’Sullivan v. 
Potter, 290 Fed. 844, 846 (D. Mass. 1923); Bluefield Water Works & Im- 
provement Co. v. Pub. Serv. Comm., 262 U. S. 679, 684, 689 (1923); Colo. 
Power Co. v. Halderman, 295 Fed. 178, 182-84 (D. Colo. 1924); Dayton- 
Goose Creek Ry. v. United States, 263 U. S. 456, 485-86 (1924); Van Wert 
Gaslight Co. v. Pub. Util. Comm., 299 Fed. 670, 674-76 (S. D. Ohio, 1924); 
Georgia Ry. & Power Co. v. Railroad Comm., P. U. R. 1925A 546, 551-52 
(N. D. Ga. 1924); Ohio Utilities Co. v. Pub. Util. Comm., 267 U. S. 350, 364 
(1925); Market St. Ry. v. Pacific Gas & Elec. Co., 6 F. (2d) 633, 639-40 
(N. D. Cal. 1925), appeal dismissed on motion, 271 U. S. 691 (1926) (for this 
case see under California, infra); Middlesex Water Co. v. Board of Pub. Util. 
Commissioners, 10 F. (2d) 519, 522, 528 (D. N. J. 1926); Pacific Tel. & Tel. 
Co. v. Whitcomb, 12 F. (2d) 279, 286 (W. D. Wash. 1926); Booth Fisheries 
Co. v. Industrial Comm., 271 U. S. 208, 211 (1926). In the following cases 
the principle was followed though the case was not cited: Georgia Ry. & 
Power Co. v. Railroad Comm., 278 Fed. 242 (N. D. Ga. 1922), aff'd, 262 U.S. 
625 (1923); Monroe Gaslight & Fuel Co. v. Mich. Pub. Util. Comm., 292 


* For the compilation of this appendix, as well as for much other valuable 
assistance, the writer is indebted to his colleague, Leon E. Hickman, Esq. While the 
appendix will doubtless be found to be incomplete so far as the citation of author- 
ities in some of the jurisdictions is concerned, anyone who has had occasion to at- 
tempt to collect the decisions on a question of general significance to all public 
service companies from the various headings in which they are cited in the digests, 
will appreciate the extent of the research necessary to make the compilation as 
complete as it is. 
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Fed. 139 (E. D. Mich. 1923); Mobile Gas Co. v. Patterson, 293 Fed. 208 
(M. D. Ala. 1923); Joplin Gas Co. v. Pub. Serv. Comm., 296 Fed. 271 (W. D. 
Mo. 1924); Chesapeake & Potomac Tel. Co. v. Whitman, 3 F. (2d) 938 (D. 
Md. 1925); Duluth St. Ry. v. Railroad & Warehouse Comm., 4 F. (2d) 543 
(D. Minn. 1924), aff'd in Railroad & Warehouse Comm. v. Duluth St. Ry., 
47 Sup. Ct. 489 (1927); Springfield Gas & Elec. Co. v. Pub. Serv. Comm., 
10 F, (2d) 252 (W. D. Mo. 1925); Monroe Gaslight & Fuel Co. v. Mich. 
Pub. Util. Comm., 11 F. (2d) 319 (E. D. Mich. 1926); United Fuel Gas Co. 
v. Railroad Comm., 13 F. (2d) 510 (E. D. Ky. 1925); Pub. Util. Comm. v. 
Capital Traction Co., 17 F. (2d) 673 (Ct. of App. D. C. 1927). 


Alabama. Ala. Pub. Serv. Comm. v. Mobile Gas Co., 213 Ala. 50, 56, 104 
So. 538, 542 (1925). In the following cases the principle was followed though 
the case was not cited: Mobile Gas Co. v. Patterson, 293 Fed. 208 (M. D. 
Ala. 1923); Ala. Power Co. v. Ala. Pub. Serv. Comm., 214 Ala. 164, 107 So. 


71 (1926). 


Arizona: No cases since the Ohio Valley case have been found. Earlier 
decisions allowing an equally extensive review are Bonbright v. Geary, 210 
Fed. 44 (D. Ariz. 1913); Van Dyke v. Geary, 218 Fed. 111 (D. Ariz. 1914), 


aff'd, 244 U. S. 39 (1917). 


Arkansas. St. Louis S. W. Ry. v. Stewart, 150 Ark. 586, 591, 593, 235 S. 
W. 1003, 1005-06 (1921); Clear Creek Oil & Gas Co. v. Ft. Smith Spelter 
Co., 161 Ark. 12, 15, 16, 255 S. W. 903, 904 (1923), aff'd in Ft. Smith Spelter 
Co. v. Clear Creek Oil & Gas Co., 267 U. S. 231 (1925). In the following 
cases the principle was followed though the case was not cited: Van Buren 
Water Co. v. Van Buren, 152 Ark. 83, 237 S. W. 606 (1922); Ft. Smith Light 
& Traction Co. v. Bourland, 160 Ark. 1, 254 S. W. 481 (1923); Chambliss v. 
Clear Creek Oil & Gas Co., 161 Ark. 549, 256 S. W. 873 (1923); Coal District 
Power Co. v. Booneville, 161 Ark. 638, 256 S. W. 871 (1923). 


California. The rule of the Ohio Valley case is not followed. Van Hoosear 
v. Railroad Comm., 184 Cal. 553, 194 Pac. 1003 (1920); Richardson v. Rail- 
road Comm., 191 Cal. 716, 218 Pac. 418 (1923); Holmes v. Railroad Comm., 
197 Cal. 627, 242 Pac. 486 (1925). In Market St. Ry. v. Pacific Gas & Elec. 
Co., 6 F. (2d) 633 (N. D. Cal. 1925), two judges approved the rule of the 
state court without citing the Ohio Valley case; one judge concurred in the re- 
sult, but held the statute unconstitutional in so far as it withheld from the 
state courts power to exercise independent judgment upon the evidence, citing 
the Ohio Valley case. Ibid. at 639. An appeal was dismissed on motion, so 
that the Supreme Court did not pass on the question. 271 U. S. 691 (1926). 
An examination of the California Reports through Volume 198 and the Cali- 
fornia Appellate Reports through Volume 79 reveals the fact that the Ohio 
Valley case has never been cited by the courts whose decisions are reported 
therein. 


Colorado. Colo. Power Co. v. Halderman, 295 Fed. 178, 182-84 (D. Colo. 
1924). Decisions of the state Supreme Court before the Ohio Valley case 
were contrary thereto: Denver & Salt Lake R. R. v. Chicago, B. & Q. R. R., 
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64 Colo. 229, 171 Pac. 74 (1918); Atchison, T. & S. F. Ry. v. Pub. Util. 
Comm., 68 Colo. 92, 188 Pac. 747 (1920). An examination of the Colorado 
Reports through Volume 79 reveals the fact that the Ohio Valley case has 
never been cited by the state Supreme Court. 


Connecticut. Modeste v. Pub. Util. Comm., 97 Conn. 453, 459-60, 117 Atl. 
494, 497 (1922); Gallaher v. Southern New England Tel. Co., 99 Conn. 282, 
285, 121 Atl. 686, 688 (1923). 


Delaware. No cases since the Ohio Valley case have been found. Wil- 
mington City Ry. v. Taylor, 198 Fed. 159 (D. Del. 1912), indicates that the 
rule of the case is followed in this state (see ibid. at 191, 198). 


Florida. In the following cases the principle was followed though the case 
was not cited: State v. Seaboard Air Line Ry., 89 Fla. 419, 104 So. 602 
(1925); State v. Jacksonville Terminal Co., 90 Fla. 721, 106 So. 576 (1925). 


Georgia. Georgia Ry. & Power Co. v. Railroad-Comm., P. U. R. 1925A 
546, 551-52 (N. D. Ga. 1924). In the following case the principle was fol- 
lowed though the case was not cited: Georgia Ry. & Power Co. v. Railroad 
Comm., 278 Fed. 242 (1922), aff'd, 262 U. S. 625 (1923). No cases in the 
state courts since the Ohio Valley case have been found, but City of Atlanta 
v. Atlanta Gas-Light Co., 149 Ga. 405, 100 S. E. 439 (1919), indicates that the 
rule of the case is followed in those courts. 


Idaho. In the following case the principle was followed though the case 
was not cited: Chicago, M. & St. P. Ry. v. Pub. Util. Comm., 41 Idaho 181, 
238 Pac. 970 (1925), rev'd on other grounds, U. S. Sup. Ct., decided May 16, 
1927. 


Illinois. Otis Elevator Co. v. Industrial Comm., 302 Ill. 90, 92-93, 93-04, 
134 N.E. 19, 20, 21 (1922); Giertz v. Snyder, 302 Ill. 618, 622, 135 N. E. 57, 
59 (1922); Nega v. Chicago Rys., 317 Ill. 482, 485-86, 487-89, 148 N. E. 250, 
251, 252 (1925). In the following cases the principle was followed though the 
case was not cited: People’s Gas Light & Coke Co. v. City of Chicago, 309 
Ill. 40, 139 N. E. 867 (1923); Commerce Comm. v. Cleveland, etc. Ry., 309 
Ill. 165, 140 N. E. 868 (1923). : 


Indiana. In the following case the principle was followed though the case 
was not cited: Pub. Serv. Comm. v. Lake Erie & Western R. R., 191 Ind. 
436, 133 N. E. 492 (1922). 


Towa. No cases since the Ohio Valley case have been found. An earlier 
decision allowing an equally extensive review is Burlington, etc. R. R. v. 
Day, 82 Iowa 312, 48 N. W. 98 (1891). 


Kansas. State v. Howat, 109 Kan. 376, 392-93, 198 Pac. 686, 694 (1921); 
Industrial Court v. Wolff Packing Co., 109 Kan. 629, 634-35, 201 Pac. 418, 
421 (1921), rev'd in Wolf Packing Co. v. Industrial Court, 262 U. S. 522 
(1923); State v. Southwestern Bell Tel. Co., 115 Kan. 236, 241, 245-48, 240, 
251, 257, 261-62, 223 Pac. 771, 773, 775-76, 777, 783, 788 (1924). 
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Kentucky. In the following cases the principle was probably adhered to 
though the case was not cited: United Fuel Gas Co. v. Railroad Comm., 13 
F. (2d) 510 (E. D. Ky. 1925). An examination of the Kentucky Reports 
through Volume 215 reveals the fact that the Ohio Valley case has never been 
cited by the state Supreme Court, and no case in the state courts involving 
the question has been found. 


Louisiana. In the following case the principle was followed though the 
case was not cited: Gulf, etc. Ry. v. La. Pub. Serv. Comm., 151 La. 635, 92 


So. 143 (1922). 


Maine. The case has not been cited, but probably the principle would be 
adhered to. See Hamilton v. Caribou Water, etc. Co., 121 Me. 422, 425, 426, 
117 Atl. 582, 583, 584 (1922); Pub. Util. Comm. v. City of Lewiston Water 
Commissioners, 123 Me. 389, 391, 123 Atl. 177 (1924). 


Maryland. In the following case the principle was followed though the 
case was not cited: Chesapeake & Potomac Tel. Co. v. Whitman, 3 F. (2d) 
938 (D. Md. 1925). An examination of the Maryland Reports through 
Volume 149 reveals the fact that the Ohio Valley case has never been cited by 
the state Court of Appeals. 


Massachusetts. Opinion of the Justices, 251 Mass. 569, 575, 610-11, 615— 
16, 147 N. E. 681, 685-86, 699-700, 701-02 (1925); Pizer v. Hunt, 253 Mass. 
321, 332, 148 N. E. 801, 804 (1925). 


Michigan. In the following cases the principle was followed though the 
case was not cited: Monroe Gaslight & Fuel Co. v. Mich. Pub. Util. Comm., 
292 Fed. 139 (E. D. Mich. 1923); Mich. Pub. Util. Comm. v. Mich. State 
Tel. Co., 228 Mich. 658, 200 N. W. 749 (1924); Monroe Gaslight & Fuel Co. 
v. Mich. Pub. Util. Comm., 11 F. (2d) 319 (E. D. Mich. 1926). 


Minnesota. Chicago & N.W. Ry. v. Railroad & Warehouse Comm., 280 
Fed. 387, 397 (D. Minn. 1922); City of Duluth v. Railroad & Warehcuse 
Comm., 167 Minn. 311, 314-17, 209 N. W. 10, 12-13 (1926). In the follow- 
ing cases the principle was followed though the case was not cited: Duluth St. 
Ry. v. Railroad & Warehouse Comm., 4 F. (2d) 543 (D. Minn. 1924), afd 
in Railroad & Warehouse Comm. v. Duluth St. Ry., 47 Sup. Ct. 489 (1927); 
City of St. Paul v. Railroad & Warehouse Comm., 163 Minn. 274, 203 N. W. 


972 (1925). 
Mississippi. No cases directly in point since the Ohio Valley case have 


been found. An earlier decision allowing an equally extensive review is Miss. 
Railroad Comm. v. Mobile & Ohio R. R., 115 Miss. 101, 7§ So. 778 (1917). 


Missouri. In the following cases the principle was followed though the 
case was not cited: State v. Pub. Serv. Comm., 298 Mo. 303, 249 S. W. 955 
(1923); Joplin Gas Co. v. Pub. Serv. Comm., 296 Fed. 271 (W. D. Mo. 1924); 
State v. Busby, 274 S. W. 1067 (Mo. 1925); State v. Pub. Serv. Comm., 310 
Mo. 313, 275 S. W. 940 (1925); Springfield Gas & Elec. Co. v. Pub. Serv. 
Comm., 10 F. (2d) 252 (W. D. Mo. 1925). 
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Montana. In the following case the principle was followed though the case 
was not cited: Billings Util. Co. v. Pub. Serv. Comm., 62 Mont. 21, 203 Pac. 


366 (1921). 


Nebraska. In the following case the principle was followed though the case 
was not cited: Southern Nebraska Power Co. v. Taylor, 109 Neb. 683, 192 
N. W. 317 (1923). 


Nevada. No cases since the Ohio Valley case have been found. An earlier 
decision allowing an equally extensive review is Water Co. of Tonopah v. Pub. 
Serv. Comm., 250 Fed. 304 (D. Nev. 1913). An examination of the Nevada 
Reports through Volume 49 reveals the fact that the Ohio Valley case has 
never been cited by the state Supreme Court. 


New Hampshire. In the following case the principle was followed though 
the case was not cited: Bolger v. Boston & Maine R. R., 134 Atl. 524 (N. H. 
1926). 


New Jersey. Middlesex Water Co. v. Pub. Util. Commissioners, 10 F. 
(2d) 510, 522, 528 (D. N. J. 1926). No cases in the state courts since the 
Ohio Valley case have been found, but Pub. Serv. Gas Co. v. Pub. Util. Com- 
missioners, 84 N. J. L. 463, 87 Atl. 651 (1913), afd in Pub. Serv. Gas Co. v. 
Pub. Util. Commissioners, 87 N. J. L. 581, 94 Atl. 634 (1914), indicates that 
the rule of the case is followed in those courts. 


New Mexico. In the following case the principle was followed though the 
case was not cited: Kinney v. New Mexico Midland Ry., 28 N. M. 451, 214 


Pac. 754 (1923). 


New York. Matter of Pennsylvania Gas Co. v. Pub. Serv. Comm., 211 
App. Div. 253, 257-58, 207 N. Y. Supp. 599, 602-04 (1925). An examination 
of the New York Reports through Volume 242 reveals the fact that the Ohio 
Valley case has never been cited by the Court of Appeals. 


North Carolina. In the following cases the principle was followed though 
the case was not cited: State ex rel. Corp. Comm. v. Cannon Mfg. Co., 185 
N. C. 17, 116 S. E. 178 (1923); Corp. Comm. v. Henderson Water Co., 190 
N. C. 70, 128 S. E. 465 (1925). 


North Dakota. In the following cases the principle was followed though 
the case was not cited: State v. Milhollan, 50 N. D. 184, 195 N. W. 292 
(1923); State v. Hughes Elec. Co., 51 N. D. 45, 199 N. W. 128 (1924). 


Ohio. Van Wert Gaslight Co. v. Pub. Util. Comm., 299 Fed. 670, 674-77 
(S. D. Ohio, 1924); Ohio Util. Co. v. Pub. Util. Comm., 267 U.S. 359, 364 
(1925); Stanton v. State Tax Comm., 114 Ohio St. 658, 676, 151 N. E. 760, 
766 (1926). In the following case the principle was followed though the 
case was not cited: New York Cent. R. R. v. Pub. Util. Comm., 155 N. E. 
862 (Ohio, 1927). 


Oklahoma. In the following cases the principle was followed though the 
case was not cited: Muskogee Gas & Elec. Co. v. State, 86 Okla. 58, 206 Pac. 
242 (1922); Oklahoma Gas & Elec. Co. v. State, 102 Okla. 3, 225 Pac. 710 
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(1924); Pressure Oil & Gas Co. v. Tri-City Gas Co., 108 Okla. 248, 236 Pac. 
41 (1925); Western Oklahoma Gas & Fuel Co. v. State, 113 Okla. 126, 239 
Pac. 588 (1925); St. Louis-San Francisco Ry. v. State, 115 Okla. 152, 242 
Pac. 248 (1925); Atchison, T. & S. F. Ry. v. State, 115 Okla. 158, 241 Pac. 
776 (1925); Shaffer Oil & Refining Co. v. Creek County Gas Co., 114 
Okla. 258, 246 Pac. 630 (1926); Bromide Crushed Rock Co. v. Dolese Bros. 
Co., 247 Pac. 74 (Okla. 1926); Mulldore Gas Co. v. City of Stillwater, 120 
Okla. 140, 250 Pac. 895 (1926); Chicago, R. I. & P. Ry. v. State, 251 Pac. 
1044 (Okla. 1927). 


Oregon. Although no case directly in point has been found, the rule is 
apparently not followed. Oregon-Washington R. R. & Nav. Co. v. Corey, 
252 Pac. 955 (Ore. 1927). An examination of the Oregon Reports through 
Volume 118 reveals the fact that the Ohio Valley case has never been cited 
by the state Supreme Court. 


Pennsylvania. Ben Avon Borough v. Ohio Valley Water Co., 75 Pa. Super. 
Ct. 290, 293-04 (1921), afd, 271 Pa. 346, 350-51, 353, 114 Atl. 369, 370, 371 
(1921); City of Johnstown v. Johnstown & Stony Creek R. R., 75 Pa. Super. 
Ct. 540, 542 (1921); Beaver Valley Water Co. v. Pub. Serv. Comm., 76 Pa. 
Super. Ct, 255, 257-58 (1921), af’d in Pub. Serv. Comm. v. Beaver Valley 
Water Co., 271 Pa. 358, 360-61, 114 Atl. 373, 374 (1921); Newport Home 
Water Co. v. Pub. Serv. Comm., 76 Pa. Super. Ct. 386, 388-89 (1921); 
Duquesne Light Co. v. Pub. Serv. Comm., 273 Pa. 287, 297, 117 Atl. 63, 66 
(1922); Kittanning Tel. Co. v. Pub. Serv. Comm., 78 Pa. Super Ct. 436, 442- 
43 (1922), allocatur refused, 84 Pa. Super. Ct. xxvii; Borough of Lewistown 
v. Pub. Serv. Comm., 80 Pa. Super. Ct. 528, 533-34 (1923); City of Scranton 
v. Pub. Serv. Comm., 80 Pa. Super. Ct. 549, 553-60 (1923); Bangor Water 
Co. v. Pub. Serv. Comm., 82 Pa. Super. Ct. 48, 52 (1923); City of Phila- 
delphia v. Pub. Serv. Comm., 84 Pa. Super. Ct. 135, 141-42 (1924); Com- 
monwealth v. Benn, 284 Pa. 421, 433, 131 Atl. 253, 256 (1925). 


Rhode Island. Pub. Util. Comm. v. East Providence Water Co., 133 Atl. 
347 (R. I. 1926), indicates that the principle of the case will be followed in 
this state. 


South Carolina. Shealey v. Seaboard Air Line Ry., 131 S. C. 144, 155-56, 
126 S. E. 622, 625-26 (1924). 


South Dakota. In the following cases the principle was followed though 
the case was not cited: Morrell v. American Express Co., 45 S. D. 399, 187 
N. W. 724 (1922); Chicago, M. & St. P. Ry. v. Board of Railroad Commis- 
sioners, 47 S. D. 395, 199 N. W. 453 (1924). 


Tennessee. An examination of the Tennessee Reports through Volume 152 
and the Tennessee Appeals Reports through Volume 1 reveals the fact that the 
Ohio Valley case has never been cited by the courts whose decisions are re- 
ported therein. No cases directly in point have been found, but the following 
cases indicate that the principle of the case will be followed in this state: New 
River Lumber Co. v. Tennessee Ry., 145 Tenn. 266, 238 S. W. 867 (1921); 
In re Cumberland Power Co., 147 Tenn. 504, 249 S. W. 818 (1922). 
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Texas. In the following cases the principle’ was followed though the case 
was not cited: St. Louds Southwestern Ry. v. State, 255 S. W. 390 (Tex. 
1923); Railroad Comm. v. San Antonio Compress Co., 264 S. W. 214 (Tex. 
Civ. App. 1924), writ of error refused, 278 S. W. 1115 (Tex. 1924); San 
pence & A. P. Ry. v. Railroad Comm., 275 S. W. 261 (Tex. Civ. App. 
1925). 


Utah. In the following case the principle was followed though the case 
was not cited: Utah Copper Co. v. Pub. Util. Comm., 59 Utah 191, 203 Pac. 
627 (1921). 


Vermont. No cases since the Ohio Valley case have been found. An earlier 
decision allowing an equally extensive review is Sayer v. Montpelier & Wells 
River R. R., go Vt. 201, 97 Atl. 660 (1916). 


Virginia. Roanoke Water Works Co. v. Commonwealth of Virginia, 140 
Va. 144, 163, 124 S. E. 652, 658 (1924). In the following case the principle 
was followed though the case was not cited: Chesapeake & Potomac Tel. Co. 
v. Commonwealth, 136 S. E. 575 (Va. 1927). 


Washington. Pacific Tel. & Tel. Co. v. Whitcomb, 12 F. (2d) 279, 286 
(W. D. Wash. 1926). The rule of the Ohio Valley case is not followed in the 
state courts. State v. Pub. Serv. Comm., 114 Wash. 646, 195 Pac. 1015 
(1921); Northern Pacific Ry. v. Department of Public Works, 125 Wash. 
584, 217 Pac. 507 (1923), rev'd, 268 U. S. 39 (1925); Pacific Coast Elevator 
Co. v. Department of Public Works, 130 Wash. 620, 228 Pac. 1022 (1924). 
An examination of the Washington Reports through Volume 139 reveals the 
fact that the Ohio Valley case has never been cited by the state Supreme 
Court. 


West Virginia. Bluefield Water Works & Improvement Co. v. Pub. Serv. 
Comm., 262 U. S. 679, 689 (1923). In the following case the principle was 
followed though the case was not cited: Pittsburgh & West Virginia Gas Co. 
v. Pub. Serv. Comm., 101 W. Va. 63, 132 S. E. 497 (1926). 


Wisconsin. Wisconsin-Mirnesota Light & Power Co. v. Railroad Comm., 
183 Wis. 96, 99-100, 1907 N. W. 350, 361 (1924); Booth Fisheries Co. v. 
Industrial Comm., 185 Wis. 127, 131-32, 200 N. W. 775, 776 (1924), aff'd, 
271 U.S. 208, 211 (1926); Chicago & Northwestern Ry. v. Railroad Comm., 
188 Wis. 232, 246, 205 N. W. 932, 936 (1925), rev’d on another ground, 272 
U. S. 605 (1926). In the following case the principle was followed though 
the case was not cited: Waukesha Gas & Elec. Co. v. Railroad Comm., 181 
Wis. 281, 194 N. W. 846 (1923). 


Wyoming. An examination of the Wyoming Reports through Volume 33 
reveals the fact that the Ohio Valley case has never been cited by the Supreme 
Court, and no case in this state has been found involving the principle of that 
case. The statute creating the Public Service Commission provides for a 
judicial review, not limited in terms, by “action . . . to vacate and set aside, 
or alter, amend or enjoin” orders of the commission. Wyo. Laws 10915, c. 
146, § 59, Wyo. Comp. Stat. ANN. (1920) § 5511. 
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BANKERS’ LIABILITY FOR DEPOSITS 
OF A FIDUCIARY TO HIS PERSONAL 
ACCOUNT * 


HE recent decision in Cahan v. Empire Trust Co.* raises anew 
the question of the liability incurred by a bank which ac- 
cepts for deposit, to the credit of a person standing in a fiduciary 
relation to another, checks drawn or indorsed by the depositor in 
his fiduciary capacity, if the fiduciary thereafter withdraws for his 
own purposes the sums so deposited. It likewise vividly calls to 
attention the diversity of the answers which have been returned to 
this question by courts of the highest standing. This contrariety 
of decision may in some measure justify a renewed examination of 
a subject which has already been ably treated by commentators.” 
Some introductory definition and limitation of the problem 
seems desirable. Cahan v. Empire Trust Co. dealt specifically 
with the case of an agent who was authorized to draw checks upon 
the account of his principal, and who, by means of such checks, 
transferred funds from his principal’s bank account to his own. 
Judge Hough, writing for the court, confined the discussion to cases 
in which the erring fiduciary was of the “agent” type rather than 
of the “ trustee ” type, but expressly denied all intention of suggest- 
ing that there should be any distinction drawn between the two 
classes of fiduciaries in respect to the situation before the court.® 


* In the preparation of this article, the writer has derived great assistance from 
discussion of the problems involved with various persons connected with the banking 
business. It is, of course, impossible to name them individually, but grateful ac- 
knowledgment is hereby made of their helpful interest. 

1 9 F. (2d) 713 (C. C. A. 2d, 1926), certiorari granted, 271 U. S. 653 (1926). 

For a more complete account of the remarkable transactions conducted by the 
fiduciary whose peculations gave rise to the case, see Corporation Agencies, Ltd. v. 
Home Bank, [1925] 4 D. L. R. 585, especially the dissenting opinion of New- 
combe, J., at 585-o1. 
_ ® Prior discussions from which the writer has derived much help may be found 
in McCollom, Liability of Banks Receiving Checks to a Trustee’s Order for Deposit 
in his Individual Account (1911) 11 Cot. L. Rev. 428; Thulin, Misappropriation of 
Funds by Fiduciaries: The Bank’s Liability (1918) 6 Cattr. L. Rev. 169; Scott, 
Participation in a Breach of Trust (1921) 34 Harv. L. REv. 454. 

3 “In considering the mass of case law discussed, we shall . . . avoid decisions 
dealing with defalcations by executors and trustees who had ‘ title’ to the funds they 
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As a matter of fact, the principle which rules the decision of the 
Cahan case appears to have been applied to both classes without 
distinction by the courts which have adopted it, and there seems no 
substantial basis for such a distinction.* Neither the “ trustee ” 
nor the “ agent ” may rightfully divert the funds of the person on 
whose behalf he acts to his own private purposes. The problem 
which is raised by all cases of the type under discussion is whether 
the form of the instrument which is presented by the fiduciary to 
the bank, plus the direction to credit the proceeds thereof to the 
fiduciary’s personal account, is sufficient to impose upon the bank 
liability for a subsequent dissipation of the fund if it accepts the 
deposit. The apparent diversion of the principal’s funds to the 
fiduciary’s purposes through such a transaction is quite as discern- 
ible in the case of a “ trustee ” as of an “agent” ; if liability is 
incurred by acceptance of the deposit from the latter, there seems 
no ground for making a distinction as to a deposit accepted from 
the “trustee.” Logically, there is as much reason to say that the 
bank has notice of the “ trustee’s ” improper conduct as to say 
that it has notice of similar conduct by the “agent.” From the 
practical standpoint, it is improbable that the agents through whom 
the bank acts are aware of, or rely upon, the technical distinction 
between the two types of fiduciary. It seems proper, therefore, 
for the purposes of this article, to use the term “ fiduciary ” in the 
broad sense employed by the Uniform Fiduciaries Act as including 
“ trustees ” as well as “ agents.”° This involves as a correlative 
the employment of the term “ principal ” in the equally broad sig- 
nificance given it by that Act.° 

The Cahan case involved a deposit by the fiduciary in his per- 


misapplied ; we shall regard primarily cases arising out of acts by agents like Cahan, 
Jr., or officers of corporations, both of whom act by procuration and have no title 
to the funds with which they deal. We do not assert that the legal principles in- 
volved in these two classes of wrongdoing are basically different; we but seek to 
avoid unnecessary prolixity.” 9 F. (2d) at 715. 

4 See (1926) 35 YALE L. J. 854, 855. 

5 “* Fiduciary ’ includes a trustee under any trust, expressed, implied, resulting 
or constructive, executor, administrator, guardian, conservator, curator, receiver; 
trustee in bankruptcy, assignee for the benefit of creditors, partner, agent, officer of 
a corporation, public or private, public officer, or any other person acting in a 
fiduciary capacity for any person, trust or estate.” Untrorm Fivuctariss ACT, § 1. 

6 “* Principal’ includes any person to whom a fiduciary as such owes an obli- 
gation.” Ibid. 
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sonal account of checks drawn by him in his fiduciary capacity 
upon his principal’s account, some payable to his own order, some 
payable to the defendant bank. There are other situations which 
are substantially similar and to which it would seem that the same 
rule should be applied. Thus the fiduciary may indorse checks 
payable to him in his fiduciary capacity and tender them for de- 
posit in his own account. Likewise, an agent having authority to 
indorse checks payable to his principal may indorse such checks 
and deposit them to his own credit. In both of these situations the 
proceeds of instruments, which on their face belong to the princi- 
pal, are being used to swell the private account of the fiduciary. 
There seems no material difference between such use and the case 
in which the fiduciary uses his power of drawing checks upon the 
principal’s account to transfer funds out of such account into his 
own. It is possible to conceive of other situations to which the 
doctrine of the Cahan case,’ assuming its validity, should be ap- 
plied. The basic ground of liability under the Cahkan doctrine is 
that the bank, with notice of the fiduciary’s use of his position to 
put the principal’s money into his personal account, assists him in 
a possible misappropriation of such money without securing ade- 
' quate assurance of the propriety of his conduct;* hence a jurisdic- 
tion following the Cahan doctrine should apply it to any case in 
which these elements are present.° 

Before discussing the bases of the opposite positions which have 
been assumed by the courts in respect to the bank’s liability under 
the circumstances detailed above, it seems proper to survey briefly 
the extent to which the various jurisdictions have aligned them- 
selves upon the one side or the other. The numerical weight of 


7 To avoid repetition, the phrase, “rule or doctrine of the Cahan case,” or 
similar terms, will be used to denote the view which imposes liability upon a bank 
for losses through the misappropriation by the fiduciary of the proceeds of checks 
drawn or indorsed by him in his fiduciary capacity and deposited in his personal 
account. 

8 “This action depends for success . . . on what the unfaithful agent’s bank 
(the present defendant) knew. It makes no difference whether the knowledge came 
from the face, form, and contents of the checks tendered for deposit, or from any 
other authoritative and convincing source.” Cahan v. Empire Trust Co., supra 
note 1, at 716. 

® As, e.g., where the bank permits the fiduciary to deposit in his own account 
cash which it knows he holds in a fiduciary capacity. Cf. Commercial, etc. Bank v. 
Jones, 18 Tex. 811 (1857). See Cahan v. Empire Trust Co., supra note 1, at 716. © 
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authority seems to favor non-liability. Upon this side of the con- 
troversy may be ranged the Circuit Court of Appeals of the Ninth 
Circuit,’® California,“ Connecticut,’? Massachusetts,’* Missouri,"* 
New Hampshire,** Pennsylvania,** Washington,” and West Vir- 
ginia.'* There are also dicta in other jurisdictions which indicate 
a leaning toward this view.”* 

New York is likewise generally cited as holding to the view 
which grants immunity to the bank,”® probably with reason, al- 
though the decisions of the Court of Appeals of that state do not 
afford much comfort to one who seeks to work out a logically con- 
sistent doctrine therefrom. In Havana Central R. R. v. Knicker- 


10 Santa Marina Co. v. Canadian Bank of Commerce, 254 Fed. 391 (C. C. A. 
oth, 1918) (corporate officer). But cf. Farmers’ Loan & Trust Co. v. Fidelity Trust 
Co., 86 Fed. 541 (C. C. A. oth, 1898), which seems opposed in principle to the de- 
cision in the Santa Marina cas¢. ; 

11 U. S. Fidelity, etc. Co. v. First Nat. Bank, 18 Cal. App. 437, 123 Pac. 352 
(1912) (guardian) ; Southern Trust & Commerce Bank v. San Diego Sav. Bank, 60 
Cal. App. 215, 212 Pac. 385 (1922) (guardian). Cf. Buena Vista Oil Co. v. Park 
Bank, 39 Cal. App. 710, 180 Pac. 12 (1919). 

12 Goodwin v. American Nat. Bank, 48 Conn. 550 (1881) (executor). 

18 Batchelder v. Cent. Nat. Bank, 188 Mass. 25, 73 N. E. 1024 (1905) (trustee) ; 


Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916 (1912) (administra- 


tor); Allen v. Fourth Nat. Bank, 224 Mass. 239, 112 N. E. 650 (1916) (admin- 
istrator) ; Kendall v. Fidelity Trust Co., 230 Mass. 238, 119 N. E. 861 (1918) 
(treasurer of “ business trust ”). 

14 Gate City Bldg. & Loan Ass’n v. Nat. Bank of Commerce, 126 Mo. 82, 28 
S. W. 633 (1894) (corporate officer) ; Griffin v. Nat. Bank of Commerce, 246 S. W. 
180 (Mo. 1922) (corporate officer) ; McCullam v. Third Nat. Bank, 209 Mo. App. 
266, 237 S. W. 1051 (1921) (corporate officer). 

15 Brookhouse v. Union Pub. Co., 73 N. H. 368, 62 Atl. 219 (1905) (guardian). 

16 Safe Deposit & Trust Co. v. Diamond Nat. Bank, 194 Pa. 334, 44 Atl. 1064 
(1900) (administrator). 

17 Mott Iron Works v. Metropolitan Bank, 78 Wash. 294, 139 Pac. 36 (1914) 
(agent) ; Rice v. People’s Sav. Bank, 247 Pac. 1009 (Wash. 1926) (agent). But cf. 
Harden v. State Bank of Goldendale, 118 Wash. 234, 203 Pac. 16 (1922), and Hill 
Syrup Co. v. Nat. City Bank, 129 Wash. 171, 224 Pac. 578, 233 Pac. 669 (1924). 

18 U. S. Fidelity, etc. Co. v. Home Bank, 77 W. Va. 665, 88 S. E. 109 (1916) 
(administrator). 

18 See Commercial Sav. Bank & Trust Co. v. Nat. Surety Co., 294 Fed. 261, 
264 (C. C. A. 6th, 1923) ; Miami County Bank v. State, 61 Ind. App. 360, 368, 112 
N. E. 40, 43 (1916) ; School Dist. No. 42 v. Croft State Bank, 121 Kan. 163, 165, 
246 Pac. 973, 974 (1926). Cf. First Nat. Bank v. Valley State Bank, 60 Kan. 621, 
57 Pac. 510 (1899). 

20 See (1926) 39 Harv. L. Rev. 646; (1926) 75 U. or Pa. L. Rev. 64; (1926) 
35 YALE L. J. 854. 
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bocker Trust Co.” and in Whiting v. Hudson Trust Co.,” banks 
which accepted checks drawn by agents to their own order on the 
funds of their principals for deposit to the credit of the agents were 
given immunity upon grounds which do not expressly negative the 
theory of a duty on the part of the bank to inquire as to the pro- 
priety of the agents’ actions. In the first case, this immunity was 
given upon the manifestly untenable ground that the duty of in- 
quiry, if any, was fulfilled by presenting the checks to the bank 
upon which they were drawn, a payment by that bank being re- 
garded as a representation by the principal, acting through the 
agency of the drawee bank, that the agent might properly transfer 
the principal’s funds to his own account.** The second case con-. 
tains an acknowledgment that there “ may be technical inaccuracy 
in describing the drawee bank as the depositor’s agent for the pur- 
pose of making representations as to the fiduciary’s powers,” but 
excuses the bank from liability on the ground that, since the check 
which it accepted had been certified by the drawee bank, the situa- 
tion was substantially the same as if the agent had procured pay- 
ment of the check by the drawee and had deposited the proceeds 


with the defendant.** However, where an executor deposited to 
his own credit checks drawn by him upon the account of the estate, 


21 198 N. Y. 422, 92 N. E. 12 (1910) (corporate officer). 

22 234 N. Y. 304, 138 N. E. 33 (1923) (agent). 

23 “The Havana Central Railroad Company by opening its deposit account with 
the Central Trust Company constituted the latter corporation its agent as to all third 
parties who might receive checks drawn upon that account to determine and declare 
whether such checks were genuine and were drawn within the scope of the treasurer’s 
agency as established by the contract between the Central Trust Company and the 
railrgad corporation. When the Central Trust Company by paying these checks 
declared to the Knickerbocker Trust Company that they were genuine obligations 
of the railroad corporation which the treasurer had authority to draw, the Knicker- 
bocker Trust Company was not obligated by law to make any further inquiry, but 
was authorized to deal with the proceeds of the checks as the individual property 
of the payee, and after it has turned over such proceeds to him it cannot be com- 
pelled to restore them to the Havana Central Railroad Company merely because the 
Central Trust Company ought to have withheld payment of the checks.” 198 N. Y. 
at 429, 92.N. E. at 13. 

This reasoning appears to receive the approbation of the Supreme Judicial Court 
of Massachusetts in Allen v. Puritan Trust Co., supra note 13, at 423, 97 N. E. at 
920. It is adequately criticized in Havana Cent. R. R. v. Cent. Trust Co., 204 Fed. 
546 (C. C. A. 2d, 1913). 

24 Whiting v. Hudson Trust Co., supra note 22, at 404, 138 N. E. at 37. The 
reasoning of this case is effectively answered in Cahan v. Empire Trust Co., supra 
note 1, at 716. 
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the Court of Appeals justified the bank’s freedom ‘from liability **° 
upon the broad ground that a fiduciary “ may legally deposit the 
trust funds in a bank to his individual account and credit ”’ and the 
bank therefore “has the right to presume that the fiduciary will 
apply the funds to their proper purposes under the trust.” *° 


“A bank does not become privy to a misappropriation by merely 
paying or honoring the checks of a depositor drawn upon his individual 
account in which there are, in the knowledge of the bank, credits created 
by deposits of trust funds. ... Although the depositor is drawing 
checks which the bank may surmise or suspect are for his personal 
benefit, it is bound to presume, in the absence of adequate notice to the 
contrary, that they are properly and lawfully drawn.” ?” 


This apparently adopts without qualification the position that the 
form of the checks offered for deposit is not to be considered as 
affecting the bank with notice of the fiduciary’s disloyalty.”* 

But, on the other hand, where an agent, for example, a corpo- 
rate officer, with authority to indorse checks payable to his prin- 
cipal, indorses such checks and deposits them in his personal 
account, the bank is held liable in New York for any resultant 
misappropriation.*”® The theory upon which this result has been 
reconciled with decisions of the types above discussed seems to be 
that the agent’s authority extends only to indorsing checks for the 
purposes of his principal, thus making an indorsement for his own 
purposes utterly without authority and wholly ineffective to trans- 


25 Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759 (1916) ; Whiting v. 
Hudson Trust Co., supra note 22. 

26 Bischoff v. Yorkville Bank, supra note 25, at 111, 112 N. E. at 760. 

27 Ibid. at 112, 112 N. E. at 761. 

28 It may be noted that these last two cases involve misconduct by the “ trustee ” 
type of fiduciary while in the two cases preceding the disloyal fiduciaries were 
“agents.” If a distinction is to be made between the liability of the bank when the 
misappropriation is by a “trustee” and when he is an “ agent,” upon the theory 
that the “title” of the former makes a deposit of the fiduciary funds in his own 
name less questionable than similar conduct by the agent, as has been suggested 
(see (1926) 35 YALE L. J. 854, 855), the apparent diversity of the reasoning given 
for the result reached in the two classes of cases may be reconciled. But the cases do 
not expressly make the distinction and, for the reasons heretofore given, neither 
logic nor expediency seem to call for its use. See p. 1078 supra. 

29 Wagner Trading Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 126 N. E. 347 
(1920) ; Niagara Woolen Co. v. Pacific Bank, 141 App. Div. 265, 126 N. Y. Supp. 
890 (1910). 
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fer any right to, or to confer any protection upon, the bank.*® With 
all due respect, it is submitted that this is unsound. It is unques- 
tionable that a forged or unauthorized indorsement is ineffective to 
destroy the owner’s rights, whether under the Negotiable Instru- 
ments Act ** or under the decisions prior thereto.** But the agent 
does have authority to make indorsements in cases of this type; he 
is unfaithful to his principal, but still he does an authorized act, 
when he indorses a check in order to devote it to his own pur- 
poses.** It is submitted that if the agent indorses the check and 
transfers it to a third party in payment of his own debt, no court 
would impose liability upon the bank which accepts the check for 
deposit to the account of the third party, in the absence of some 
notice that the indorsement was for the private purposes of the 
agent.** If the bank is to be held liable in this situation, it is 
simply because the form of the indorsement is considered sufficient . 
to give such notice.** But the same sort of notice is given to the 
bank in cases of the type previously discussed, in which the New 
York court denies liability. It seems that we must regard the posi- 
tion taken by the Court of Appeals in the Wagner case as incon- 
sistent with its stand in the other cases discussed, and, to that 
extent, as introducing an anomalous exception into the doctrine of 
non-liability.*® 


80 Wagner Trading Co. v. Battery Park Nat. Bank, supra note 29, at 41, 126 
N. E. at 348. In Whiting v. Hudson Trust Co., supra note 22, the Court of Appeals 
said of the Wagner case: “ We held that such an endorsement was not within the 
power of the agent . . . and that the consequences were those that follow where an 
indorsement has been forged.” 234 N. Y. at 405, 138 N. E. at 37. 

31 Unrrorm NEGOTIABLE InstRUMENTS ACT, § 23. 

382 See (1916) 8 C. J. 336-37. 

33 See Cahan v. Empire Trust Co., supra note 1, at 715. 

34 Harry M. Lasker, Inc. v. Mutual Bank, 194 N. Y. Supp. 379 (Sup. Ct. 1922), 

aff'd, 201 App. Div. 333, 194 N. Y. Supp. 381 (1922), aff'd without opinion, 234 
N. Y. 550, 138 N. E. 442 (1922). Cf. Hill Syrup Co. v. Nat. City Bank, supra 
note 17. 

85 The following extract from the Wagner case seems to recognize this: “ Assum- 
ing as we do that Wagner had general authority to indorse checks for the plaintiff’s 
corporate purposes, clearly this does not authorize him to indorse checks to his own. 
order and appropriate the money to his own personal use, and the nature of this 
transaction was such as to warn defendant that the checks were being diverted from 
usual business channels.” 228 N. Y. at 43, 126 N. E. at 349. The Wagner case is 
explained on this ground by both the Specia! Term and the Appellate Division in the 
Lasker case, supra note 34. 

86 If the suggestion of a distinction between agents and trustees be adopted 
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A respectable minority of the courts which have passed upon the 
question may be cited in favor of the Cahan decision. The doc- 
trine of that case has been applied by two of the Federal Circuit 
Courts of Appeals, namely, the Second,*’ and the Eighth,** and by 
appellate tribunals in Kentucky,*® Mississippi,*® Tennessee,** and, 
apparently, Texas.** A decision upon a closely analogous situa- 


(see supra note 28), a reconciliation of the New York cases may be worked out as 
follows: In the case of the trustee, no inquiry is necessary because his “ title” to 
the trust fund gives him wide powers to deal with it. In the case of the agent who 
draws checks payable to his own order, the transaction should arouse suspicion 
because of his comparatively limited powers and hence the depositary bank should 
make some inquiry, but, under the theory of the Knickerbocker case, this duty is 
satisfied by presenting the check for payment to the drawee bank. But where the 
agent indorses checks payable to his principal and offers them for deposit to his 
own credit, since the drawee bank cannot be considered as representing the payee 
of the checks, inquiry must be made in some other manner, and for a failure to 
make it the depositary will be liable. Hence we achieve a technical consistency, 
but upon grounds which do not seem satisfactory. See p. 1078 supra. 

37 Cahan v. Empire Trust Co., supra note 1 (agent). See Havana Cent. R. R. 
v. Cent. Trust Co., supra note 23, at 548, 551. And cf. Anderson v. Kissam, 35 
Fed. 699 (C. C. S. D. N. Y. 1888), holding that a stockbroker crediting to the 
personal account of a bank cashier the proceeds of checks of the bank drawn by 
the cashier must make good to the bank the money thereby misappropriated by the 
cashier. 

88 Oklahoma State Bank v. Galion Iron Works, 4 F. (2d) 337 (C. C. A. 8th, 
1925) (agent). 

89 Taylor v. Harris Adm’r, 164 Ky. 654, 176 S. W. 168 (1915) (guardian) ; 
Mitchell v. First Nat. Bank, 203 Ky. 770, 263 S. W. 15 (1924) (agent). Cf. First 
Nat. Bank v. Stringer, 207 Ky. 230, 268 S. W. 1101 (1925), holding a bank which 
permitted its cashier to apply to the payment of his personal note, which had been 
forwarded to the bank for collection, the proceeds of a draft payable to him as 
administrator, liable for the funds so misappropriated. 

40 Bank of Hickory v. McPherson, 102 Miss. 852, 59 So. 934 (1912) (com- 
missioner). 

41 U. S. Fidelity, etc. Co. v. People’s Bank, 127 Tenn. 720, 157 S. W. 414 
(1913) (guardian). , 

42 This seems to be the result of U. S. Fidelity, etc. Co. v. Adoue & Lobit, 104 
Tex. 379, 137 S. W. 648, 138 S. W. 383 (1911), in which it was held that the de- 
fendant bank, which appropriated part of the proceeds of a certificate of deposit, 
issued to its customer as a guardian, to the payment of the customer’s debt to the 
bank and credited the remainder to the depositor’s private account, was liable to 
the estate for the entire amount. In overruling a motion for rehearing, the court 
said, as to the liability for the sum credited to the guardian’s personal account: 
“We think it might be held that in view of the defendants’ appropriation of the 
larger part of the trust fund to payment of their personal debt that this vice should 
give color and character to their treatment of the whole fund. However this may 
be, it is well settled in the authorities and is in accordance with sound legal 
reason, that when, with knowledge of the trust character of the funds, the bank 
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tion seems to indicate that Oklahoma will look with favor upon the 
rule.** A recent decision by the Supreme Court of New Jersey 
contains a dictum which reads very much like an approval of the 
Cahan doctrine.** In two jurisdictions, Minnesota *° and Wiscon- 
sin,** late pronouncements suggest that the question is recognized 
to be an open one. The state of the law in England remains very 
doubtful.*’ 
A legislative solution of this vexing problem has been proposed 
by the National Conference of Commissioners on Uniform State 
Laws in one of the sections of the Uniform Fiduciaries Act, which 
adopts the rule of non-liability.** The Act, which has been adopted 


permits a diversion thereof and aids in the appropriation of same to the trustee’s 
personal debt, that it is and of right should be held liable.” 104 Tex. at 395, 138 
S. W. at 384. Since the bank’s only knowledge of misconduct was such as could be 
implied from knowledge that the guardian had paid his debt to the bank with 
part of the funds and from the guardian’s request that the remainder be credited 
to his personal account, and since the theory of notice on the first ground is ap- 
parently put to one side by the extract quoted, it seems clear that the court rests 
its decision upon the Cahan doctrine. See also Commercial, etc. Bank v. Jones, 
18 Tex. 811, 821 et seq. (1857). 

43 Walker v. Bartlesville State Bank, 91 Okla. 231, 216 Pac. 928 (1923), holding 
that a bank which discounted for corporate officers a note payable to the corpora- 
tion, crediting the proceeds to the accounts of the officers, was not a holder in due 
course and that the maker might use against it the defense that the execution of the 
note was procured by fraud. 

44 “ Where a bank receives a check payable to a corporation and indorsed by 
the president so as to make it payable to himself, and the president deposits it in 
his personal account with the bank, the bank is chargeable with notice so as to put. 
it on inquiry to determine whether the president of the corporation was authorized 
so to use its funds as against the corporation.” Dennis Metal Mfg. Co. v. Fidelity 
Union Trust Co., 123 Atl. 614, 615 (N. J. 1924). 

45 See State v. Peterson, 208 N. W. 761, 762 (Minn. 1926). 

46 See Brovan v. Kyle, 166 Wis. 347, 351-52, 165 N. W. 382, 384 (1917). But 
the legislature has enacted the rule of non-liability by adopting the Uniform 
Fiduciaries Act in 1925. See infra note 48. 

47 In Gray v. Johnston, L. R. 3 H. L. 1 (1868), liability was denied where the 
bankers placed a check, drawn upon them by an executrix in favor of a firm of 
which she was a member, to the credit of the firm. Accord: Coleman v. Bucks & 
Oxon Union Bank, [1897] 2 Ch. 243. Where checks payable to a corporation were 
indorsed by the sole director and deposited in his personal account, liability was 
enforced against the bank. A. L. Underwood, Ltd. v. Bank of Liverpool, [1924] 
1 K. B. 775. Cf. Thompson v. Clydesdale Bank, Ltd., [1893] A. C. 282; Bank of 
New South Wales v. Goulburn Valley Butter Co., Ltd., [1902] A. C. 543. And see 
the statement of Lord Wrenbury in Corporation Agencies, Ltd. v. Home Bank of 
Canada, [1927] A. C. 318, 324-25. 

48 “Tf a fiduciary makes a deposit in a bank to his personal credit of checks 
drawn by him upon an account in his own name as fiduciary, or of checks payable 


1086 HARVARD LAW REVIEW 


by several states,*® apparently owes its formulation to a resolution 
adopted by the Executive Council of the American Bankers’ Asso- 
ciation in 1919.°° 

As between the competing rules, what should be the choice of a 
court confronted for the first time with the problem, or of a legis- 
lature asked to determine whether it will place the stamp of au- 
thority upon the solution proposed by the Uniform Fiduciaries 
Act? Although the method of approach of court and legislature 
may differ, due to differences in the function performed by each,” 
it is believed that fundamentally the same considerations should 
govern the decision to be made by judge and by legislator. For 
the legislator, making a rule to govern future transactions, the 
question is essentially one of policy. He is to determine which 
rule will best adjust the competing and possibly conflicting inter- 
ests of bankers and of merchants, of agents and of principals, of 


to him as fiduciary, or of checks drawn by him upon an account in the name of his 
principal if he is empowered to draw checks thereon, or of checks payable to his 
principal and indorsed by him, if he is empowered to indorse such checks, or if he 
otherwise makes a deposit of funds held by him as fiduciary, the bank receiving 
such deposit is not bound to inquire whether the fiduciary is committing thereby a 
breach of his obligation as fiduciary; and the bank is authorized to pay the amount 
of the deposit or any part thereof upon the personal check of the fiduciary without 
being liable to the principal, unless the bank receives the deposit or pays the check 
with actual knowledge that the fiduciary is committing a breach of his obligation 
as fiduciary in making such deposit or in drawing such check, or with knowledge of 
such facts that its action in receiving the deposit or paying the check amounts to 
bad faith.” Finuctartes Act, § 9. 

49 The following states are named as having adopted the Act in the summary 
of proceedings of the National Conference of Commissioners on Uniform State 
Laws for 1926: Colorado, Idaho, Louisiana, Nevada, New Mexico, North Carolina, 
Pennsylvania, Utah, Wisconsin. (1926) 51 A. B. A. Rep. 645. This coincides with 
the table given in 9 Untrorm Laws AnnotaTep (Supp. 1925) 12. It appears 
that, of these states, only in Pennsylvania had the question been judicially deter- 
mined prior to the adoption of the act. In Pennsylvania the adoption of this 
section seems merely to give legislative sanction to the position already taken by 
the Supreme Court. See supra note 16. For a similar statutory rule, see Ga. ANN. 
Cope (Park Supp. 1922) § 2280(pp). 

50 See 2 Paton, Dicesr (1926) 1421. So far as appears from the reports of the 
National Conference of Commissioners on Uniform State Laws, the bankers con- 
stitute the only group which urged the drafting of the Fiduciaries Act, and there 
seems to be no record of any group opposing it. See HanpBoox or NatTionat Con- 
FERENCE OF COMMISSIONERS ON UNIFORM StaTE Laws (1920) 81, 166; ibid. (1921) 


209-10. 
51 See Pound, The Theory of Judicial Decision (1923) 36 Harv. L. Rev. 940, 
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trustees and of cestwis, all with reference to the paramount public 
interest in the general security and the general welfare. While the 
freedom of the judge is generally confined by the necessity of 
adhering to the rule of stare decisis and the need of applying estab- 
lished doctrines to analogous situations, stare decisis is in the pres- 
ent instance excluded and the result reached by deductive reason- 
ing from existing principles seems to depend upon the point from 
which the reasoner commences his process. Adherents of both 
sides admit the general principle that one who knowingly assists a 
fiduciary in a breach of duty thereby incurs liability to the princi- 
pal for the loss sustained.” Nor is there room for doubt that the 
bank has aided the fiduciary in his career of defalcation by collect- 
ing the checks for his personal account. The vital question is 
whether the form of the check should be regarded by the law as 
imparting to the bank the notice of the fiduciary’s wrongdoing es- 
sential to liability upon its part. 

Courts holding the majority view buttress their position with 
effective reasoning. We are told that, though it be an impropriety, 
the trustee may deposit fiduciary funds in his personal account 
without thereby subjecting himself to liability.* Liability comes 
only if the funds so deposited are lost.°° He may keep them safely 
and be subject to no liability. Since his action may be entirely 
innocent, since it is consistent with the purpose to maintain strict 
fidelity to his trust, it is said that the bank should not be required 
to attribute an unlawful intention to him. Another train of rea- 
soning, based on analogy, argues that, as the bank might safely 
pay cash to the fiduciary upon the checks presented by him without 
incurring liability for an unanticipated misapplication of the 

52 As to trustees, see BoGERT, TRUSTS (1921) 452; as to agents, see 2 MECHEM, 
AcEncy (2d ed. 1914) § 2137. See also Scott, supra note 2. 

58 See Cahan v. Empire Trust Co., supra note 1, at 714. 

54 Cornet v. Cornet, 269 Mo. 298, 190 S. W. 333 (1916) ; Sagone v. Mackey, 
225 N. Y. 594, 122 N. E. 621 (1919). 

55 Matter of Estate of Arguello, 97 Cal. 196, 31 Pac. 937 (1893). And see 
(1913) 45 L. R. A. (N. Ss.) 1, 12, note. 

56 For cases adopting this line of reasoning, see U. S. Fidelity, etc. Co. v. First 
Nat. Bank, 18 Cal. App. 437, 440, 123 Pac. 352, 353 (1912) ; Goodwin v. American 
Nat. Bank, 48 Conn. 550, 566 (1881); Brookhouse v. Union Pub. Co., 73 N. H. 
368, 371, 62 Atl. 219, 221 (1905) ; U. S. Fidelity, etc. Co. v. Home Bank, 77 W. Va. 
665, 668, 88 S. E. 109, r10 (1916). All these cases involve fiduciaries of the 
“trustee” type; the reasoning is less apt when applied to “agents.” See (1926) 
35 Yate L. J. 854, 856. 
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money,” it should be equally free to extend to him deposit credit. 
The fiduciary might cash the check at the drawee bank and deposit 
the proceeds in his own bank without imposing liability upon it for 
his breach of duty. The deposit of the check for collection with 
his own bank is merely a shorter means of accomplishing the same 
end and, it is claimed, should result in no greater liability on the 
part of the bank.®® Support has also been drawn from the rule 
that a purchaser in good faith of trust property from a trustee 
having authority to sell is relieved of responsibility for unknown 
breaches of trust on the part of the trustee.°° 

On the other hand, the courts which have taken the contrary 
position have been able to base their decisions on an equally plaus- 
ible citation of authority. Upon the point of notice they have laid 
much emphasis on the fact that the transaction is on its face a use 
of the fiduciary’s authority to transfer his principal’s funds into 
what is normally a repository for the fiduciary’s own funds alone. 
In the overwhelming majority of instances, one places money in his 
personal bank account to use as his own and for his own purposes. 
The deposit of fiduciary funds in such an account, it is said, must 
therefore be regarded as equivalent to a declaration of intent to 
devote them to personal ends.® Hence the bank should be re- 


57 Commercial Sav. Bank & Trust Co. v. Nat. Surety Co., 294 Fed. 261 (C. C. A. 
6th, 1923); State v. Chicago Bonding & Surety Co., 279 Mo. 535, 215 S. W. 20 
(1919) ; State v. Farmers’ & Merchants’ Bank, 112 Neb. 840, 201 N. W. 897 (1924) 
(all involving payment of cash by drawee bank) ; Island Belt S. S. Co. v. J. & M. 
Café, 103 Wash. 263, 174 Pac. 19 (1918) (defendant cashed check indorsed by agent 
having apparent authority to do so). Cf. Chamberlin Metal Weatherstrip Co. v. 
Bank of Pleasanton, 107 Kan. 79, 190 Pac. 742 (1920). See also cases cited infra 
note 121. 

58 For cases in which this view is expounded, see U. S. Fidelity, etc. Co. v. 
First Nat. Bank, supra note 56, at 440, 123 Pac. at 353; Gate City Bldg. & Loan 
Ass’n v. Nat. Bank of Commerce, 126 Mo. 82, 87, 28 S. W. 633, 634 (1804); Safe 
Deposit & Trust Co. v. Diamond Nat. Bank, 194 Pa. 334, 44 Atl. 1064 (1900) ; U.S. 
Fidelity, etc. Co. v. Home Bank, supra note 56, at 668, 88 S. E. at 110. 

59 See Santa Marina Co. v. Canadian Bank of Commerce, 254 Fed. 391, 394 
(C. C. A. oth, 1918); Batchelder v. Cent. Nat. Bank, 188 Mass. 25, 73 N. E. 1024 
(1905). See also Scott, supra note 2, at 463. 

60 “| . such conduct . . . is equivalent to a declaration by the agent that the 
money is received by him in his individual capacity, and for his individual use; 
for certainly the legal presumption that follows the deposit of money in the indi- 
vidual name of a man is that the money so deposited is the property of the de- 
positor.” Farmers’ Loan & Trust Co. v. Fidelity Trust Co., 86 Fed. 541, 545 
(C. C. A. oth, 1898). See also A. L. Underwood, Ltd. v. Bank of Liverpool, supra 
note 47, at 798, per Atkin, L. J. 
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garded as having full notice of the fiduciary’s intended misappro- 
priation.** The rules as to conscious participation in a breach of 
trust are thus made applicable.*? Added support is derived from 
the analogy of the liability of one taking in payment of the fidu- 
ciary’s own debt checks drawn or indorsed by the fiduciary in that 
capacity. The tradesman who sells groceries to the unfaithful 
agent or trustee and accepts in payment therefor a check drawn °** 
or indorsed “ by him as fiduciary must refund to the principal the 
money so received. The banker’s position is practically the same. 
His commodity is deposit credit. This he has extended to the 
fiduciary in exchange for a check drawn or indorsed in such form 
as would impose liability upon the storekeeper who received it in 


61 “The sole question in this case is, what was the effect of the expression 
‘agt.,’ written in the face of this check immediately after Campbell’s name? As 
we see it, that expression in the check meant the same thing to appellee that a red 
flag waved beside a railroad track means to the engineer of an approaching train, 
or that the sound of a distant fog horn means to the befogged mariner at sea. It 
meant ‘ danger ahead.’” Mitchell v. First Nat. Bank, 203 Ky. 770, 772, 263 S. W. 
15, 16 (1924). 

“Tt is one thing to cash a cheque over the counter to an official who has power 
to indorse and to receive the proceeds for his employer, and quite another to receive 
it and apply it not for the employer’s but for the official’s use. There might 
reasonably, in the former case, be a presumption that the official will deal honestly 
with the proceeds, but in the latter, where he in effect puts the money into his own 
pocket, the presumption would be all the other way.” Toronto Club v. Dominion 
Bank, 25 Ont. L. Rep. 330, 343 (1909), per Garrow, J. A. 

62 See Taylor v. Harris’ Adm’r, 164 Ky. 654, 669, 176 S. W. 168, 175 (19015); 
Bank of Hickory v. McPherson, 102 Miss. 852, 870, 59 So. 934, 937 (1912); U. S. 
Fidelity, etc. Co. v. People’s Bank, 127 Tenn. 720, 723-24, 157 S. W. 414 (1913). 

83 This is true whether the check is made payable to the creditor as in Herring 
v. Hunt, 169 Ark. 56, 273 S. W. 370 (1925); Citizen’s Bank v. Valdosta Mill & 
Elevator Co., 34 Ga. App. 713, 131 S. E. 126 (1925); Rothstein v. Grossberg, 303 
Ill. 619, 136 N. E. 481 (1922) ; McDowell v. Bauman, 189 Ky. 136, 224 S. W. 641 
(1920); Heig v. Caspary, 191 App. Div. 560, 181 N. Y. Supp. 633 (1920); or is 
drawn by the fiduciary in his own favor and indorsed to the creditor as in Gilman v. 
Bailey Carriage Co., 125 Me. 108, 131 Atl. 138 (1925); McCullam v. Mermod, 
etc. Jewelry Co., 218 S. W. 245 (Mo. App. 1920) ; Union Nat. Bank v. Bluff City 
Bank, 152 Tenn. 486, 279 S. W. 797 (1925). Of course the rule is applied to banks 
which accept payment of debts from the fiduciary in this manner just as it is to 
other creditors. Alexander v. Security Bank & Trust Co., 273 Fed. 258 (S. D. Tex. 
1921); Powell v. Freeport Bank, 200 App. Div. 432, 193 N. Y. Supp. roo (1922) ; 
Hall v. Windsor Sav. Bank, 97 Vt. 125, 121 Atl. 582 (1923). And see State v. 
American State Bank, 108 Neb. 129, 187 N. W. 769 (1922). For earlier cases, see 
Scott, supra note 2, at 461, n. 26, and 475, notes 66, 67. 

64 Gilman v. Bailey Carriage Co., supra note 63. For earlier cases, see Scott, 
supra note 2, at 460, notes 24, 25. 
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exchange for potatoes sold to the fiduciary. What difference in 
principle can be drawn between the sale of potatoes and the sale of 
credit? Should not the same liability be imposed upon the banker 
as upon the grocer? Although the application of the analogy has 
been denied,*° in some decisions it has been relied upon to sustain 
the imposition of liability upon the banker,®* and in logic it seems 
to the writer to be unanswerable.* 

Since precedent and analogy may be vouched in support of 
either conclusion, since the result attained by juristic logic de- 
pends so largely upon the point from which the train of reasoning 
takes its departure, the problem appears to be peculiarly one in 
which the decision of the court, like that of the legislature, should 
turn upon considerations of the practical functioning of the one 
rule as compared with the other. This seems to be recognized by 
both courts and commentators. As Judge Hough says in the 
Cahan case: “ The reason for the rule is one of public policy.” * 
But, for the most part, there seems as yet to have been little 
detailed consideration of what policy requires. With the excep- 
tion of Judge Hough, the authors of judicial opinions applying 
the rule of liability do not seem to have given specific attention to 
the question of policy. Commentators who favor the Cahan doc- 


65 See McCullam v. Third Nat. Bank, 209 Mo. App. 266, 281, 237 S. W. 1051, 
1055 (1921). 

66 See Havana Cent. R. R. v. Cent. Trust Co., 204 Fed. 546, 551 (C. C. A. 
2d, 1913) ; Bank of Hickory v. McPherson, supra note 62, at 866, 59 So. at 936. 

87 Ly §§ 4, 5 and 6 of the Uniform Fiduciaries Act, a distinction is made between 
cases where the fiduciary indorses a check payable to the principal or to himself as 
fiduciary or draws a check in his fiduciary capacity directly payable to his creditor 
and delivers the check so drawn or indorsed to the creditor in payment of his 
individual debt, and cases in which the fiduciary draws a check as fiduciary in his 
own favor and delivers it in payment of his personal debt. In cases of the first 
type the creditor is liable to the principal in case of misappropriation; in cases of 
the second type he goes free in the absence of actual knowledge or of bad faith. 
For the reasoning advanced in favor of this distinction, see the Commissioners’ 
note, 9 Untrorm Laws ANNoTATED (1923) 106. It proceeds upon the theory that 
the check which the fiduciary draws in his own favor may be for the payment of 
a debt which the principal owes the fiduciary and hence the creditor should be free 
to regard the transaction as legitimate. But it is equally true that the fiduciary 
might undertake to transfer checks of the other type in payment of his personal 
debts and give his principal credit therefor upon his debt to the fiduciary. The 
two situations do not seem to be essentially different in nature and it is submitted 
that they should receive the same treatment. 

68 Cahan v. Empire Trust Co., supra note 1, at 719. 
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trine seem to be content with the bare statement that the rule 
“seems sound ” or else are as silent as the courts. A sweeping 
and unsupported assertion that policy is on their side is the re- 
joinder of courts ® and writers” who favor the rule of non-lia- 
bility. To this general statement, some exceptions must be noted. 
Professor Scott ** and Mr. Paton ™ have ably presented the prac- 
tical considerations which seem to them to turn the scales in favor 
of relieving the depositary from accountability, while Judge Hough 
reminds us that the rule of liability presents a “ judge-made busi- 
ness safeguard against dishonesty ” ** which may find its justifica- 
tion in the “ desire to yield that measure of assistance which the 
law increasingly attempts to give to the victims of misplaced con- 
fidence.” *° 

Those who refuse to apply this “ judge-made business safe- 
guard ” are said, to use Judge Hough’s phrase, to be influenced by 
“ business convenience and expedition, a liking for that which is 
‘ practicable,’ rather than that which is burdensomely altruistic.” *° 
The writer is by no means sure that the issue may properly be put 
so simply. If the Cakan doctrine is no more than “ burdensome 
altruism,” no doubt those who refuse to impose it upon objecting 
bankers are right. If it is to be supported at all, it must be upon 
the ground that it promotes interests which it is proper.for society 
- to recognize and to advance and does so without undue injury to 
other legitimate interests. A consideration of the validity of the 
rule from this standpoint seems to involve an answer to three ques- 
tions: What need, if any, exists for the maintenance of additional 
“business safeguards ” in relation to the bank accounts of fiduci- 
aries and the funds of their principals? If such a safeguard is 
needed, to what extent does the Cahan rule meet the-need? If it 


69 See Thulin, supra note 2, at 177; (1913) 27 Harv. L. Rev. 176; (1924) 4 
Boston U. L. REv. 265, 267; (1926) 12 VA. L. Rev. 669; (1926) 75 U. or Pa. L. 
REv. 64, 66, 69. 

70 See Brookhouse v. Union Pub. Co., supra note 56, at 373, 62 Atl. at 222; 
Whiting v. Hudson Trust Co., 234 N. Y. 304, 405-06, 138 N. E. 33, 37 (1923); U.S. 
Fidelity, etc. Co. v. Home Bank, 77 W. Va. 665, 669, 88 S. E. 109, 111 (1916), 

71 See (1905) 19 Harv. L. Rev. 68; (1926) 35 YALE L. J. 854, 858. 

72 See Scott, supra note 2, at 468 et seq. 

73 2 Paton, DIGEST, 1425 et seq. 

74 See Cahan v. Empire Trust Co., supra note 1, at 715. 

75 Ibid. at 719. 

76 Ibid. 
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does tend to meet the need, does it impose such undue burdens 
either upon banking interests or upon legitimate commercial activ- 
ity in general as to overbalance the advantages which may be 
claimed for it? 

Turning to the first point of our inquiry, the need for additional 
business safeguards, we find that, in the intricate maze of our 
modern economic order, the fiduciary plays an important and in- 
dispensable part. Scarcely any business is so small that the pro- 
prietor can attend to all its affairs without the interposition of one 
or more agents. Partners act for the firm in a fiduciary capacity. 
The corporation can act only through its representatives; even the 
directors are but fiduciaries for the great body of stockholders 
whose funds provide the capital which is risked in the enterprise. 
Trustees administer funds which provide support for persons 
whose welfare was of concern to the settlor or which maintain 
worthy charitable enterprises. Executors and administrators care 
for estates as fiduciaries for those interested therein. Public 
officers ef various grades stand in a fiduciary capacity to the state 
and to individuals. The fiduciary, in short, whether agent or 
trustee, bulks large in all our affairs. 

Along with the importance of the fiduciary in the economic ac- 
tivity of the nation is to be noted the vast and apparently increas- 
ing proportion of transactions in which the transfers of money 
involved are effected through the use of negotiable paper, generally 
checks, rather than by the payment of coin or of currency. Of 
comparatively modern development, this widespread use of the 
bank check has become a commonplace of our business life.” 
Statistics of bank clearings run into figures of staggering propor- 
tions.”* And while it is naturally impossible to secure any accurate 
data as to the proportion of these check transactions which are due 
to the operations of persons acting in a fiduciary capacity, the im- 
portant réle played by such persons in modern business renders it 


77 See (1926) 35 YALE L. J. 854, 858; 2 Paton, Dicest, 1425. 

78 It is said that large New York banks handle over $30,000,000 in checks 
daily. Movurron, Money anp Banxinc (1916) Part II, 102, cited in (1926) 35 
Yate L. J. 854, 858. It is said that on Oct. 14, 1925, more than 3,500,000 checks 
with an aggregate value of almost $1,000,000,000 passed through the twelve Federal 
Reserve Banks. (1925) 111 BANKERS’ Mac. 789. For the year ending Sept. 30, 
1925, total bank clearings reported in the report of the Comptroller of the Currency, 
as quoted in the New International Year Book, 1925, were over $505,299,000,000. 
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inevitable that this proportion should be large.” This involves, of 
course, a correspondingly large number of opportunities for dis- 
honesty on the part of fiduciaries through activities of the sort 
dealt with by the Cahan rule, and such opportunities necessarily 
provide a temptation which will be yielded to by some. While the 
great majority of fiduciaries are impervious to such temptation, 
the faithless ones are of sufficiently frequent occurrence to make 
the chance of dishonesty in any given specific relationship a serious 
one. Almost every lawyer of any extensive practice has had cases 
which illustrate this point and the frequency of defalcations 
through misuse by fiduciaries of their power over the principals’ 
checks and bank accounts has been the subject of judicial com- 
ment.*° The fact that most fiduciaries are true to their trust does 
not, of course, mitigate the burden of the loss when misappropria- 
tion does occur. Hence the need for all safeguards in favor of the 
principal which may be enforced without undue sacrifice of other 
interests seems clear. 

The question arises: Are there not ways in which the principal 
may protect himself against the unfaithful fiduciary without im- 
posing the Cahan rule upon bankers? One possible method, of 
course, is through the exercise of care in the selection of the fidu- 
ciary. Presumably in most cases this is done. Fiduciary powers 
are not commonly given to one deemed unworthy of trust. But 
instances of misplaced confidence will occur in spite of the most 
painstaking care in selection. If no agent were appointed until 
his principal was infallibly certain that he would remain faithful, 
our business machinery would come to a standstill. Moreover, 
this safeguard is not open to all principals. Trustees, public offi- 
cers, executors and administrators, in most instances, do not owe 
their selection to those for whose ultimate benefit they administer 
the funds under their control. The same statement may be made 
as to the administrative officers of corporations in which stock 
holdings are widely distributed. It seems therefore that, while 
proper care in the selection of the fiduciary may and does play a 
large part in lessening breaches of trust, it is utterly inadequate 
as the sole means of protection. 


79 See 2 Paton, DicEsT, 1425. 
80 “The story, unfortunately, is not uncommon.” Per Atkin, L. J., in A. L. 


Underwood, Ltd. v. Bank of Liverpool, [1924] 1 K. B. 775, 795. 
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Adequate supervision after selection may to some extent prevent 
misappropriations of the type under discussion here. The require- 
ment of countersignatures upon checks,* detailed reports, fre- 
quent inspection by independent auditors,** may all be used to 
advantage. Yet here again the field within which the principal 
may defend himself is limited. If the term be employed in the 
broad sense in which it is employed in this article,** there are many 
principals who cannot exercise supervision over their fiduciaries. 
Cestuis, beneficiaries of estates, persons for whom funds are 
handled by public officers, and, to a large extent, corporate stock- 
holders may be mentioned as falling in this class. Even in the 
case of the ordinary “agent” effective supervision is frequently 
impossible under modern business conditions. The agent must 
often be entrusted with broad discretion and must be sent to dis- 
tant points. In such situations, supervision at best can do little 
more than reveal defalcations already past remedy. As to both 
care in selection and supervision, it must be said that, when their 
possibilities have been exhausted, there yet remains a large drea 
wherein the principal is necessarily left without protection against 
the disloyalties at which the Cahan rule is directed. 

Another possible means of protection, if not against the occur- 
rence of disloyalty, against the burden of loss resulting therefrom, 
is through insurance.** But this method is not available to all. 
While trustees and public officers handling money are commonly 
bonded, the amount and character of the security required are not 
within the control of those who rely upon the bonds for protection. 
Even where the principal is free to procure his own insurance, 
there remain two serious objections: the extreme difficulty in many 
instances of determining what amount should be carried; and the 
fact that often the amount and the nature of the business to be 
intrusted to the fiduciary may not justify the requirement of a 
bond. And, though an unimpeachable theoretical case could be 


81 See 2 Paton, Dicest, 1426. 

82 A failure to employ proper auditing methods has been held to bar recovery 
from one who received a check drawn by the principal upon the fiduciary’s account 
in payment of his own debt. Thornton v. Netherlands-American Steam Nav. Co., 
178 App. Div. 604, 165 N. Y. Supp. 682 (1917). 

83 See note 6 supra. 

84 See 2 Paton, Dicest, 1426, and (1926) 35 Yate L. J. 854, 859, n. 35, for 
suggestions that the principal should seek his protection through insurance. 
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made for this means of protection, the practical situation remains 
that many will not employ it, so that its effectiveness is confined to 
a limited field. In fact, insurance, as a protection against the 
losses occasioned by defaulting fiduciaries, seems more capable of 
effective utilization by bankers in whose hands the risk is spread 
over many deposits than by isolated principals, many of whom do 
not have a stake sufficient to justify the carrying of insurance. 
Finally it must be remembered that insurance is at best negative 
in its character. It merely provides a means of spreading a loss 
which has already occurred. On the other hand, as will be sug- 
gested in greater detail hereafter, the Cahan rule tends to reduce 
the probability of the occurrence of the loss. It seems a reasonable 
conclusion that the possible means of protection heretofore dis- 
cussed do not afford complete relief and that we may properly 
inquire whether the Caan rule offers an effective additional safe- 
guard against misplaced confidence unaccompanied by undue dis- 
advantages before we hasten to cast it aside. 

Does the Cahan rule really offer an additional “ business safe- 
guard ” to the “ victims of misplaced confidence,” as Judge Hough 
claims? So far as it shifts the burden of the loss from the prin- 
cipal to the banker who has given credit to the unfaithful fiduciary, 
it indubitably does so. That, as between these two, the loss should 
fall upon the banker, is an assertion for and against which much 
may be said. It is upon this point that the proponents and the 
opponents of the Cahan rule have split, and, as heretofore sug- 
gested,®° it seems difficult upon principle to choose between the 
two views. Similarly, as a matter of expediency, “ policy,” or 
whatever one may wish to call it, it is hard to find a basis for pre- 
ferring one class over another, if the question be merely one of the 
incidence of a loss which has already occurred. But there is one 
feature of the operation of the Cahan rule which seems significant 
in this connection, namely, its tendency to prevent the occurrence 
of such losses. 

The preventive function of the Cahan rule may become effective 
in several ways. In the first place, in a jurisdiction in which this 
tule is enforced, it is conceivable that, when the fiduciary presents 
for deposit to his own account a check drawn or indorsed in the 
manner condemned by the rule, the official in charge will inquire 


85 See pp. 1090-91 supra. 
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as to his authority so to deal with it. Such an inquiry, or the ex- 
pectation that it will be made, may discourage the breach, or, if 
the fiduciary attempts to give a false explanation, he may thereby 
disclose his scheme.*® Moreover, since the bank can hardly rely 
safely upon the fiduciary’s word alone,*’ the inquiry will probably 
be carried to the principal whenever possible. Thus the principal 
will receive prompt notification of the fiduciary’s dereliction and 
will thereby be enabled to check him at once. In the absence of 
some such special notification, it may be months before discovery 
_occurs. Meanwhile the fiduciary may have been able by succes- 
sive misappropriations to make away with a substantial sum, 
which could have been saved had prompt notice been given, while, 
unless the Cahan rule be adopted, the principal now finds himself 
without effective remedy. In a very true sense, therefore, the 
Cahan rule tends to prevent such losses. Still more protection 
follows if the result of the adoption of the rule should be, as here- 
after suggested, a general refusal on the part of banks to accept 
paper drawn or indorsed by the fiduciary as such for deposit to 
his individual credit, without a showing of specific authority there- 
for from the principal. Under such a practice the fiduciary would 
be precluded from securing deposit credit in this manner without 
the express knowledge and consent of the principal and the possi- 
bility of even sporadic defalcations would be limited to the in- 
stances in which the principal had been so unwise as expressly to 
countenance the deposit in the fiduciary’s account. Where such 
consent was denied, the fiduciary would be forced to place the 
principal’s money either in a special fiduciary account, or in the 
principal’s name. In either event, if he thereafter drew thereon to 
pay his personal debt, the recipient, having notice of the fiduciary 
nature of the source of 7 payment, would be liable to make resti- 
tution to the princip 
It may be eapgueted that the defaulter may find means of ac- 
complishing his end that will evade the vigilance of the bank with- 
out imposing liability upon it; and that therefore the preventive 
effect of the rule will be so seriously impaired as to make it not 


86 See A. L. Underwood, Ltd. v. Bank of Liverpool, supra note 80, per Bankes, 
L. J., at 789, and per Scrutton, L. J., at 793. 

87 See pp. 1099-1100 infra. 

88 See note 63 supra. 
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worth enforcing.*® The first suggestion may be granted. Prob- 
ably it is impossible for judge or legislator to devise any legal rule 
or precept which is incapable of evasion by a determined and in- 
telligent scoundrel, given favorable circumstances. The fiduciary 
may, if the principal’s account is located in another bank, draw a 
check upon that account, cash it and deposit the unidentified cash 
so obtained in his own bank without subjecting either institution 
to liability.°° If both accounts are in the same bank, he may draw 
cash at one window and deposit it at another. If the receiving 
teller is ignorant of the source of the money offered, it is conceived — 
that no liability will result.** Similar methods might be devised by 
which the fiduciary could realize upon checks indorsed by him on 
behalf of his principal. But it is submitted that these methods 
lend themselves only to sporadic and comparatively limited raids 
upon the principal’s funds. The inconvenience of the process, the 
unusual and suspicious character of frequent cash withdrawals in 
this age of payment by check, the risk involved in the personal 
transportation of large sums of money, and the increased possi- 
bility of detection tend to reduce the likelihood of the occurrence 
of extensive defalcations in this manner. The fiduciary’s scheme 
to feather his own nest through abuse of the power to draw and 
indorse checks requires for its successful execution the codperation 
of his bank of deposit in collecting such checks for his account. 
The withdrawal of such assistance by the operation of the Cahan 
rule therefore does tend to prevent such losses and so to provide a 
needed safeguard against the peculations of disloyal fiduciaries. 
This would seem to turn the balance in its favor unless it appears 


_ 89 See Goodwin v. American Nat. Bank, 48 Conn. 550, 569 (1881) ; (1926) 75 
U. or Pa. L. REv. 64, 60. 

90 The bank wherein the principal’s money was deposited would be protected in 
paying cash to the fiduciary. Warren-Scharf Asphalt Paving Co. v. Commercial 
Nat. Bank, 97 Fed. 181 (C. C. A. 6th, 1899), and cases cited infra note 125. The 
fiduciary’s bank, having no knowledge of the source of the money, could, of course, 
safely accept it. : 

91 See Life Ins. Co. of Va. v. American Nat. Bank, (1919) 6 Va. L. Rec. (N. s.) 
106, 111. See also Thulin, supra note 2, at 178, where it is said: “ As a practical 
caution, a bank teller should never receive in a deposit to a signing officer’s indi- 
vidual credit, a check signed by himself. The teller should advise such officer first 
to cash such check at the paying teller’s department and then deposit the currency.” 
It is submitted, however, that in such a case the bank would still be liable under 
the Cahan rule because the receiving teller would know the source of the cash de- 
posited. See note 9 supra. 
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that the benefits which it promises are outweighed by the burdens 
which it imposes upon bankers or upon the conduct of business in 
general. 

As to the banks, it is claimed that the Caan rule results in an 
undue hardship in that (a) it imposes a special duty of examining 
checks offered for deposit which excessively slows up the work of 
the receiving teller; *’ (b) it imposes a duty of inquiry and investi- 
gation, burdensome,” dilatory,** productive of resentment upon 
the part of both the fiduciary and his principal,®* and in many in- 
stances impossible of effective performance.*® These are conten- 
tions the validity of which must be determined by a consideration 
of the requirements imposed by the rule in connection with the 
custams and practices followed by banks in respect to deposits. 

As to the inspection of checks presented for deposit, the Cahan 
rule requires that the receiving teller shall notice whether the in- 
strument is drawn or indorsed in a fiduciary capacity by the indi- 
vidual who seeks credit for it upon his personal account. This 
necessitates that notice be taken of the name of the depositor, the 
name of the payee and the form of the indorser’s or drawer’s signa- 
ture, as the case may be. Of these, the normal routine of the bank 
in every case will require that the teller note the depositor, the 
payee and the indorsement.*’ Where the check offered for deposit 
has been indorsed by the depositor in a fiduciary capacity or is 
payable to him in such capacity, this information will therefore be 
disclosed by the ordinary examination which the teller must make 
of all items presented.** As to the drawer’s signature, the teller 


92 “The transactions of banking in a great financial center are not to be 
clogged, and their pace slackened, by over-burdensome restrictions.” Whiting v. 
Hudson Trust Co., 234 N. Y. 394, 406, 138 N. E. 33, 37 (1923). See also (1926) 
35 YALE L. J. 854, 859. 

93 See Brookhouse v. Union Pub. Co., 73 N. H. 368, 373, 62 Atl. 219, 222 (1905) ; 
U. S. Fidelity, etc. Co. v. Home Bank, supra note 70, at 670, 88 S. E. at 111; Scott, 
supra note 2, at 468; McCollom, supra note 2, at 442; (1905) 19 Harv. L. Rev. 
68; (1913) 13 Cox. L. REv. 727, 728; (1923) 32 YALE L. J. 377. 

94 See 2 Paton, DiGEsT, 1425. 

95 See ibid.; Scott, supra note 2, at 468; (1923) 32 Yate L. J. 377. 

96 See 2 Paros, DicEst, 1425; Scott, supra note 2, at 469. 

87 See Munn, ENCYCLOPEDIA OF BANKING AND FINANCE (1924) 97; 3 Wessun 
FIELD, BANKING PRINCIPLES AND PRACTICE (1921) 571, for general statements as to 
examination of checks offered for deposit. 

98 See Bank of Hickory v. McPherson, 102 Miss. 852, 869, 59 So. 934, 937 
(1912). 
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must at any rate ascertain that the check has been signed before 
accepting it for deposit; °° if he must look for the drawer’s signa- 
ture, it would seem to require almost a case of wilful and deliberate 
inattention to avoid noting the coincidence when the check is 
drawn in a fiduciary capacity by the payee who is also the de- 
positor. At any rate, the information could be acquired simul- 
taneously with the ascertainment that the check is properly signed, 
if the teller were instructed to direct his attention to it. It does not 
seem, therefore, that the task of detecting checks which violate the 
requirements of the Caan rule can slow up the operations of the 
receiving teller to any appreciable degree, and this seems to be 
the reaction of most of the bankers with whom the writer has dis- 
cussed the subject. 

An appraisal of the burden of the conduct required from the 
bank after it has detected the suspicious form of the check in- 
volves a consideration of what it is necessary for the bank to do 
in order to protect itself from liability. The boundaries of the 
bank’s duty do not seem to have been clearly delineated. In 
practically all of the cases in which the Cakan rule has been en- 
forced the bank has utterly failed to make any inquiry whatever. 
The courts have not, therefore, been under the necessity of investi- 
gating the exact scope of the duty of investigation and what little 
they have said upon the subject must be classified as dicta. 

Stress has been laid upon the desirability of questioning the 
fiduciary as to his authority to make use of the checks for deposit 
to his own credit.*°* Doubtless there are times when a searching 
question or two would elicit from the fiduciary information which 
would justify or require a refusal of the deposit. But it is sub- 
mitted that neither principle nor expediency authorize the state- 
ment that the bank may safely accept the fiduciary’s assurances of 
his authority, no matter how plausible. One who deals with an 


99 See Munn, loc. cit. supra note 97. 

100 Judge Hough states the rule as follows: “If an agent’s bank receives for 
deposit to the personal credit of the agent checks drawn by the agent to his own 
order on the principal’s funds, that bank is by the checks themselves charged with 
notice that the agent is wrongfully applying the principal’s money to his own use, 
and if said bank fails to make inquiry it is liable to the principal for an ensuing 
fraudulent appropriation to his own use by the agent.” Cahan v. Empire Trust Co., 
supra note 1, at 715. (Italics ours.) 

101 See A. L. Underwood, Ltd. v. Bank of Liverpool, supra note 80, at extracts 
cited supra note 86. 
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agent may not rely upon his assertions to mark the extent of his 
powers; **” and, in general, when inquiry is required of one dealing 
with a trustee, the interrogation must be made of others than the 
trustee himself.*°* From the practical standpoint, an investigation 
confined to inquiry from the fiduciary cannot be regarded as con- 
clusive. It must of necessity be limited in duration and super- 
ficial in character; if the fiduciary has given any consideration to 
the matter, he may have a plausible reply to any question which 
may be asked at the teller’s window. No case has held that the 
bank may safely content itself with asking the fiduciary whether 
his conduct is sanctioned by the principal, and in at least one in- 
stance liability has been imposed where the banker complacently 
accepted the fiduciary’s voluntary assurance that he was acting 
faithfully.°* It seems clear that, while inquiry of the fiduciary 
may serve a useful purpose, the banker cannot discharge himself 
of liability by such an inquiry alone. 

Another possible course for the banker to pursue is to inquire of 
the principal as to the propriety of the deposit. A direct approval 
or authorization of the fiduciary’s act or conduct such as to work 
an estoppel will no doubt bind the principal,*”’ while a communi- 
cation to him of the fact that the check has been offered for deposit 
to the fiduciary’s credit gives sufficient information to enable him 
to protect his interests. Inquiry of the principal, it seems, there- 
fore, will both relieve the bank from liability and give to the prin- 
cipal the safeguard sought by the Cakan rule. Instances, however, 
may easily be brought to mind wherein such communication with 
the principal is impracticable or impossible. He may be so far off 
that the transmission of question and answer would consume too 
much time. His whereabouts may be utterly unknown to the 
bank; his identity even may be hidden, as in the cases where the 
fiduciary draws or indorses the check denominating himself as 
“agent” or “trustee ” without naming the principal or benefi- 
ciary. In these and similar situations it might well be held that the 
bank may accept the deposit without inquiry. Some decisions 
have taken this view where the principal’s identity was not dis- 


102 See 1 MecueM, AGENCY, § 285. 

108 See (1912) 39 Cyc. 564; Bocert, Trusts, 518. 

104 U.S. Fidelity, etc. Co. v. People’s Bank, 127 Tenn. 720, 157 S. W. 414 (1913). 

105 See Oklahoma State Bank v. Galion Iron Works, 4 F. (2d) 337, 339 (C. C. A. 
8th, 1925). 
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closed by the face of the check.**° But, in general, the jurisdictions 
which follow the Cakan rule have not been inclined to adopt such 
an exception to it. Liability has regularly been enforced where 
the principal’s name did not appear on the face of the paper offered 
for deposit, without any apparent requirement that the bank be 
shown to have actual knowledge of his identity.” This seems a 
sound position, if the Cahan rule is adopted at all. To base lia- 
bility upon whether or not communication with the principal is 
possible or practicable is to introduce an element so difficult of 
determination in many cases as to jeopardize the effective and im- 
partial operation of the rule. Moreover, it results in denying the 
protective influence of the rule to a large proportion of principals, 
many of whom are in especial need of the safeguards which it 
provides.*®® 

To refuse to limit the application of the Cahan doctrine as above 
suggested does not leave the bank defenseless. It may guard 
against liability upon deposits of checks which disclose the exist- 
ence of a principal but not his identity by the simple method of 
refusing to accept such instruments for deposit to the individual 
credit of the fiduciary. In fact, this policy might well be extended 
to all checks which fall within the limits of the Cahan rule. A 
general policy of declining to accept such checks for credit to the 
fiduciary’s account in the absence of express consent by the prin- 
cipal, communicated by him to the bank, would insure the bank 
against all possibility of loss under the rule and would secure for 
the principal the full protection against dishonest practices which 
the rule is designed to give.’ 

Do these methods of escape impose such heavy burdens upon 


106 Commercial Sav. Bank & Trust Co. v. Nat. Surety Co., 294 Fed. 261 
(C. C. A. 6th, 1923) ; Denton Nat. Bank v. Kenney, 116 Md. 24, 81 Atl. 227 (1911). 

107 Taylor v. Harris’ Adm’r, 164 Ky. 654, 176 S. W. 168 (1915) ; Mitchell v. 
First Nat. Bank, 203 Ky. 770, 263 S. W. 15 (1924) ; Bank of Hickory v. McPherson, 
supra note 98; U. S. Fidelity, etc. Co. v. People’s Bank, supra note 104. Cf. Brovan 
v. Kyle, 166 Wis. 347, 165 N. W. 382 (1017). 

108 The principal who resides at a distance from the scene of operations is 
unable to maintain effective oversight over the agent. Wards, beneficiaries under 
trusts, persons for whom public officers act, etc. are not generally in a position to 
exert any effective control over their fiduciaries, and in relationships of this type 
the situation of a check which discloses its fiduciary character but not the name of 
the principal is of common occurrence. 

109 See discussion supra p. 1096. See also (1923) 32 YALE L. J. 377, 380. 
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the banking business as to outweigh the advantages to be gained 
through the tendency of the rule to frustrate embezzlement by 
fiduciaries? So far as questioning the agent or the trustee is con- 
cerned, little time need be taken up by the process. The chief 
objection which seems to be raised against it is the claim that such 
an inquiry will arouse resentment on the part of the customer, with 
consequent danger to the bank’s business.’*° But this possibility 
of loss does not alone seem sufficient to condemn the rule, especially 
since, if inquiry were the established custom, the disgruntled de- 
positor could not hope to better himself by taking the account 
elsewhere. In any event, since such questioning does not of itself 
relieve the bank from liability, it seems clear that a failure to in- 
quire would not defeat exoneration if proper notice were given to 
the principal. Hence the Cahan rule cannot be said to impose this 
requirement upon the bank and attacks based upon the assump- 
tion that the alleged imposition constitutes an undue burden must 
fail. 

Notice to and inquiry from the principal involves greater diffi- 
culty. Normally such an inquiry demands an appreciable space of 
time and the bank, to be safe, must see that it does not permit the 
fiduciary’s account to be reduced below the amount represented by 
the deposit which is the subject of inquiry. Hence it must ascer- 
tain what part of the total sum credited to the account is repre- 
sented by that particular deposit and must keep track of with- 
drawals to see that they do not exceed the margin of safety. That 
some time and trouble are involved in so doing is obvious. But 
some such supervision over accounts is always necessary to prevent 
overdrafts. A similar problem is often presented by deposits of 
checks drawn upon other banks. With respect to such checks, I 
am informed that many institutions, although giving credit for the 
deposit, do not permit it to be drawn against until collection has 
been completed. The methods used to prevent withdrawals of 
such credits pending collection would seem to be equally adapted 
to safeguarding the proceeds of fiduciary paper until communica- 
tion can be had with the principal.** Moreover, similar duties are 


110 See note 95 supra. 

111 In some banks, I am informed, a notation is attached to the ledger sheet 
indicating that the particular item is not available until collected. See 1 KnirFin, 
ComMMERCIAL BANKING (1923) 287-88; 2 ibid. 503 et seq. Cf. 3 WESTERFIELD, op. 
cit. supra note 97, at 690. ; 
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imposed upon banks even in jurisdictions which do not follow the 
Cahan rule. If the fiduciary’s account is made up in whole or in 
part of the proceeds of checks drawn or indorsed by him as such 
and the bank accepts a payment of the fiduciary’s debt to it out of 
such proceeds, it must make restitution.” And the same result 
generally ensues if, after knowledge of the fiduciary’s disloyalty 
has been brought home to it by such a payment, the bank honors 
checks drawn in favor of his individual creditors at a time when 
the result will be a payment of such checks out of the proceeds of 
fiduciary paper.’** Such requirements impose upon the bank the 
necessity of scrutinizing the form of the checks offered it for de- 
posit in order to detect their fiduciary nature and of keeping track 
of the state of the accounts into which paper of that sort may 
happen to come. Machinery to take care of this duty must be 
provided; it would seem to add no appreciable burden to utilize 
this same machinery to perform the similar tasks required by the 
Cahan rule.** 

Where the principal is an individual, resident in the neighbor- 
hood, inquiry of him does not, therefore, seem to involve undue 
hardship upon the banking community, especially since similar 
duties are imposed in situations closely related to that involved in 
the rule of the Cahan case. There are situations, however, where 
it must be conceded that substantial inconvenience or even hard- 
ship may result. Where the principal is a corporation and the 
fiduciary a managing officer, obviously there may be no one avail- 
able upon whose statements reliance may be placed. Perhaps the 
natural answer to this objection is that inquiry may be made of 
the directors *** or that the bank may look to the by-laws and the 


112 See Scott, supra note 2, at 475, n. 67, and cases cited there. 

118 Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759 (1916) ; Harden v. 
State Bank of Goldendale, 118 Wash. 234, 203 Pac. 16 (1922). See U.S. Fidelity, 
etc. Co. v. Adoue & Lobit, 104 Tex. 379, 395, 138 S. W. 383, 384 (1911). Contra: 
Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 916 (1912). 

114 In at least one case, a banker has testified that the ordinary course of the 
bank’s business would call for an inquiry directed to the principal as to the authority 
of the fiduciary to deal with checks in a manner contrary to the Cahan rule. See 
A. L. Underwood, Ltd. v. Bank of Liverpool, [1924] 1 K. B. 775, per Scrutton, L. J., 
at 793 and per Atkin, L. J., at 796. The writer has been informed of similar 
practices in this country by bankers who do not seem to consider that undue inter- 
ference with banking convenience is caused thereby. 

115 See Anderson v. Kissam, 35 Fed. 699, 706 (C. C. S. D. N. Y. 1888). 
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corporate minute book.'"* But neither directors nor records may 
be available and in either case inquiry necessitates inconvenience 
and delay. So in the case of a principal resident at a distant point, 
while communication may be effected by the ordinary means,'*’ 
the time involved may be so great as seriously to impede banking 
transactions. In the case of the unknown principal, inquiry is im- 
possible and the bank accepts the deposit at its peril. These con- 
siderations might well lead to concurrence with the view which 
refuses to impose liability upon the bank, were there no alternative 
course which it might adopt. But, as we have seen, complete im- 
munity may be gained by refusing to accept for deposit to the 
credit of the fiduciary checks whose form violates the Cahan rule. 
Such a policy could not be said to hamper the transaction of bank- 
ing business, since it involves merely watchfulness to detect offered 
deposits which transgress the rule and a refusal of those deposits 
in the absence of the presentation of express assent by the prin- 
cipal.*** The sole objection raised to the Cahan rule that seems to 
be applicable to this policy, from the standpoint of the bank, is 
the possibility that the refusal of such deposits will arouse the ire 
of its patrons.“* But if the policy be generally adopted the irate 
patron will have no place to turn in search of more favorable treat- 
ment and it is submitted that under such circumstances the opera- 
tion of the rule will cause no more resentment than refusing to cash 
a check for an unidentified stranger or denying to the depositor the 
privilege of overdrawing his account. By the adoption of such a 
policy, therefore, banks could meet the most stringent require- 
ments of the Cahan rule without undue risk or burden. 

Finally, we must inquire whether the Caan rule interferes with 
the operation of legitimate business transactions to an extent which 
outweighs the benefit derived from its protective functions. This 
may best be considered by assuming the effect of the rule to be the 


116 See Wagner Trading Co. v. Battery Park Nat. Bank, 228 N. Y. 37, 42, 126 
N. E. 347, 348 (1920). 

117 “ Tt is claimed that as Salen & Schroéder resided in Paris, it would have been 
useless to have inquired of the only person, Cassidy, who was available. But the 
cable extends under the Atlantic and the post is reliable. An inquiry by either 
means was possible.” Salen v. Bank of State of New York, 110 App. Div. 636, 
638, 97 N. Y. Supp. 361, 362 (1906). : 

118 See discussion, supra pp. 1098-99. The adoption of such a policy is advo- 
cated in Knirrin, THE Practica, Work oF A BANK (2d ed. 1916) 73. 

119 See supra note 95. 
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absolute refusal of banks to accept deposits which violate the rule, 
without express assent given by the principal. This assumption is 
made because such a rule would involve the greatest possible inter- 
ference with those business interests which are alleged to be pro- 
moted by permitting the fiduciary to draw or to indorse in his own 
favor. At the same time, as has been pointed out, it offers the 
greatest combination of safety and convenience to the banks and 
permits the most effective operation of the preventive features of 
the Cahan rule. If the rule, so applied, meets the test of business 
convenience, it is not believed that any other possible procedure 
thereunder, for example, through acceptance of the deposit sub- 
ject to inquiry of the principal, will present greater difficulties. 
What are the motives, consistent with loyalty to his principal, 
which might influence a fiduciary to deposit to his own credit 
checks drawn or indorsed in his fiduciary capacity? To what ex- 
tent would these purposes, so far as legitimate, be thwarted by the 
enforcement of the Cahkan rule? He (the agent) may desire to 
have the funds at hand to invest them for the principal, or in other 
ways to use them for the principal’s business.’*® But this purpose 
could be equally well accomplished by depositing the funds to the 
principal’s credit or in a specially designated fiduciary account and 
drawing thereon when occasion demanded. It may, of course, 
be desired to conceal the identity of the principal in a particular 
transaction.’*? Presumably this is legitimate since we enforce 
obligations in favor of the undisclosed principal. But the neces- 
sary funds could be put in the fiduciary’s hands through a check 
drawn by the principal himself without unduly hampering this sort 
of transaction. Possibly the principal wishes to conceal his owner- 


120 See Goodwin v. American Nat. Bank, 48 Conn. 550, 567 (1881). 

121 Where the fiduciary is authorized to draw checks upon the principal’s ac- 
count, the bank may safely pay checks drawn in favor of third parties: Coleman 
v. First Nat. Bank, 94 Tex. 605, 63 S. W. 867 (1901) ; Demas v. First Nat. Bank, 
247 Pac. 151 (Ore. 1926); Bank of Sharon v. Powell, 30 Ga. App. 235, 117 S. E. 
264 (1923) (under statute). The same is true where the account is kept in the 
name of the fiduciary as such and payment is made of checks drawn in his 
fiduciary title. State v. Farmers’, etc. Nat. Bank, 112 Neb. 840, 201 N. W. 897 
(1924) ; Charleston Paint Co. v. Exchange Banking, etc. Co., 129 S. C. 290, 123 
S. E. 830 (1924). See Scott, supra note 2, at 472, n. 52, and cases there cited. See 
also Munnerlyn v. Augusta Sav. Bank, 88 Ga. 333, 14 S. E. 554 (1891), and Board 
of Freeholders v. Newark City Nat. Bank, 48 N. J. Eq. 51, 21 Atl. 185 (1891). 

122 See Cahan v. Empire Trust Co., supra note 1, at 718. 
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ship of the money in question in order to defeat a banker’s lien *** 
or to prevent a garnishment. Such a concealment of property from 
one’s creditors does not seem to be an end which the law should 
encourage but, waiving this, the money might as easily be turned 
over to the fiduciary by the principal’s own check or by his indorse- 
ment. 

It has been suggested that the fiduciary may wish to facilitate 
the drawing of cash to be used in the principal’s business by de- 
positing the entire sum in his own name and drawing thereon as 
occasion demands.*** But it is not apparent why a fiduciary with 
power to draw and to indorse would normally encounter any diffi- 
culty in withdrawing directly from the bank of deposit such sums 
as he required.’*? The transfer of the money into the agent’s ac- 
count seems to complicate the transaction unnecessarily. Akin to 
the foregoing suggestion is the statement that indorsement for 
deposit to his own credit is necessary to enable an agent for col- 
lection to get in his principal’s funds for transmission to him.**® 
Surely the agent may remit the checks which he receives directly 
to his principal or he may deposit them in a special fiduciary ac- 
count. The necessity for mingling such collections with his per- 
sonal bank account seems wholly nonexistent. 

Again we are told that it may be desirable for the fiduciary to 
draw or to indorse checks to his own order in payment of a debt 
owed him by the principal. He may have advanced money for use 
in the principal’s affairs; **’ he may be his own paymaster for 
salary or for corporate dividends; *** in other ways he may become 
the principal’s creditor.**® In all these cases, he may legitimately 


123 See A. L. Underwood, Ltd. v. Bank of Liverpool, supra note 114, at 786, 
per Bankes, L. J. . 

124 See Thornton v. Netherlands-American Steam Nav. Co., 178 App. Div. 604, 
607, 165 N. Y. Supp. 682, 684 (1917), and 2 Paton, DicEst, 1425. 

125 The bank of deposit might safely pay cash to the fiduciary under such cir- 
cumstances. Commercial Sav. Bank & Trust Co. v. Nat. Surety Co., supra note 
115; Town of Eastchester v. Mt. Vernon Trust Co., 173 App. Div. 482, 159 N. Y. 
Supp. 280 (1916) ; Broadway Boxing Club v. Bushwick Nat. Bank, 127 Misc. 515, 
216 N. Y. Supp. 713 (1926). See also Scott, supra note 2, at 472. 

126 See Gate City Bldg. & Loan Ass’n v. Nat. Bank of Commerce, 126 Mo. 
82, 88, 28 S. W. 633, 634 (1894); Mott Iron Works v. Metropolitan Bank, 78 
Wash. 294, 307, 139 Pac. 36, 41 (1914). 

127 See 2 Paton, DIGEST, 1425. 128 [bid. 

129 See U. S. Fidelity, etc. Co. v. Home Bank, 77 W. Va. 665, 670, 88 S. E. 109, 
111 (1916). 
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draw upon the principal’s funds to discharge the debt. But ordi- | 
narily the debt can be as effectually satisfied through a check 
drawn by the principal or by another agent. In the exceptional 
case, all proper interests may be taken care of within the limits of 
the Cahan rule. 

It is true that in any of the cases in which a transfer of funds 
from principal to fiduciary is legitimate and desirable, there may 
be occasions when such a transfer cannot conveniently be made by 
the principal. If the principal is at a distance, undesirable delay 
may result from a resort to him for funds. If the principal is a 
corporation and the fiduciary is the sole officer authorized to draw 
or to indorse, payments must be made over his signature, even to 
himself. Similar situations may be imagined. But even here the 
Cahan rule provides no insuperable bar to legitimate activity. 
Express authority to the fiduciary to draw or to indorse in his own 
favor, communicated to the bank, will meet the requirements of 
the rule. The bank may then credit his account with safety. Thus 
the rule does not prevent any proper use of the fiduciary’s power to 
transfer the principal’s funds into his own name. It does tend to 
check the abuse of that power by requiring that the principal 
expressly and consciously give assent to the use for that purpose of 
the authority to draw or to indorse paper. So construed, it seems 
clear that no legitimate interests of commercial activity and con- 
venience are frustrated or hampered by its operation.**° 

To summarize, it seems to the writer that the following con- 
clusions may fairly be drawn from the foregoing investigations: 

(1) Adequate authority may be found in the existing legal 
materials to justify either the acceptance or the rejection of the 
Cahan rule. The choice therefore should depend upon a consider- 
ation of whether the rule can be said to meet an existing need for 


130 Tt is sometimes said that the operation of the rule would tend to “ deprive 
all fiduciaries of banking privileges.” See ibid. at 671, 88 S. E. at 111. Cf. Scott, 
supra note 2, at 478. Such a statement seems unjustified. If it is meant to suggest 
that banks-will deny to the known fiduciary the privilege of maintaining a personal 
bank account, the short answer is that no bank will have occasion to do so, since 
it incurs no liability unless it accepts for deposit to the personal account an item 
which violates the Cahan rule. The maintenance of such an account therefore im- 
Poses no liability upon the bank. If, on the other hand, the inference is that banks 
will not accept fiduciary accounts, the answer is even simpler, namely, that the 
rule imposes no liability upon a bank which accepts for deposit in a fiduciary ac- 
count checks which properly should be so deposited. 
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additional legal safeguards against dishonesty by fiduciaries with- 
out imposing undue burdens upon banking and commerce. 

(2) The proportion of business which is done through fiduci- 
aries having power as such to draw and to indorse checks, the 
opportunities for abuse of this power which are open to them, and 
the inadequacy of existing safeguards to afford protection against 
unfaithful conduct of this sort demonstrate the need for the pro- 
vision of additional safeguards. 

(3) The Cahan rule offers such an additional safeguard either 
through notice to the principal of the fiduciary’s disloyal conduct 
at its inception or through denying to the fiduciary the opportunity 
to transfer the principal’s money into his personal account by 
means of his fiduciary authority. 

(4) The rule does not impose undue hardship upon the bank- 
ing business, because the detection of deposits violating it requires 
of the teller substantially no greater vigilance than the ordinary 
routine of banking would necessitate for every check; because in- 
quiry of the fiduciary as to the propriety of his action need not be 
prolonged and in any event is not essential to compliance with the 
rule; because inquiry of the principal, while in some cases impos- 
sible or impracticable, does not, in the ordinary situation, require 
more of the bank than is demanded of it in analogous situations 
by jurisdictions which reject the Cahan rule, or more than is volun- 
tarily assumed by some banks in respect to items deposited with 
them but drawn upon other banks; and because in any event, the 
bank may meet all requirements of the rule, without incurring 
whatever risks or burdens may be involved in acceptance of the 
deposit pending inquiry of the principal, by simply refusing all 
such deposits not accompanied by express consent from the prin- 
cipal. 

(5) The rule does not impose undue hardship upon business 
in general because every legitimate interest which calls for the use 
by the fiduciary of his power to transfer his principal’s funds to 
his own account may conveniently be satisfied in other ways or, if 
the use of such power is necessary, it may be allowed by the express 
authorization of such a transfer by the principal. 

In view of the foregoing, it is submitted that the adoption of 
the Cahan rule by those jurisdictions in which it has not already 
been repudiated and in which the courts are not bound by legis- 
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lative direction to the contrary is desirable. It is further sub- 
mitted that the enactment by legislatures of those portions of the 
Uniform Fiduciaries Act which are in conflict with the Cahan rule 
is undesirable. 


Maurice H. Merrill. 


UNIVERSITY OF NEBRASKA LAw SCHOOL. 
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THE BUSINESS OF THE SUPREME COURT OF THE 
UNITED STATES—A STUDY IN THE FEDERAL 
JUDICIAL SYSTEM 


VIII. THe Future or SUPREME Court LITIGATION 


— a hundred years the range of Supreme Court litigation re- 
mained practically unchanged. The same types of cases 
which in 1789 the framers of the Judiciary Act had designated for 
review by the Supreme Court continued to come before it till 1891. 
Despite the vast transformation of thirteen seaboard colonies into 
a great nation, with all that this implied in the growth of judicial 
business and the emergence of new controversies of vast propor- 
tions, a heavy stream of petty litigation reached the Supreme 
Court. We have reviewed the long struggle that preceded relief 
for the Court from business inappropriate to its true functions. 
The Act of 1891 was only the beginning of a steady curtailment 
of cases originally assigned to the Court. With increase rather 
than abatement in the sources of federal litigation, a further dras- 
tic restriction of cases that could go to the Supreme Court was 
again made in 1916. Finally, less than ten years later further 
barriers had to be established against access to the Court. In- 
crease in the Court’s business has always heretofore been met with 
decrease in its jurisdiction, but in future, when the Court’s busi- 
ness expands, relief can hardly come from further contraction of 
the right to resort to the Court. 

The Act of 1925 has cut the Supreme Court’s jurisdiction to the 
bone. A still wider use of certiorari has been suggested, whereby 
all cases from the state courts and the circuit courts of appeals 
could be reviewed only at the Supreme Court’s discretion.’ Such 
a step is highly improbable. The analysis of the Act of 1925 
has shown that the limited class of cases which can now go to 
Washington as of right are cases which concern issues of far- 
reaching public importance. Their disposition is precisely the 


1 See, e.g., the suggestions of Taft, C. J., in 66 Conc. REc. 2920-22. 
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special function of the Supreme Court. That the review of such 
issues should be made to depend on grace and not on right is 
not within the limits of likely Congressional action. An even less 
probable device for relieving the Supreme Court is the establish- 
ment of another appellate tribunal intermediate between the Su- 
preme Court and the circuit courts of appeals, or an enlargement 
of the personnel of the Supreme Court to sit in banc or in 
divisions. ‘These schemes have been amply canvassed in the 
past and their defects demonstrated. Relief must be sought 
elsewhere. 

The opinion has been ventured that a reéxamination of the 
present scope of federal litigation is called for with a view to shut- 
ting off at its sources business that eventually reaches the Supreme 
Court. This involves relinquishing of federal concern over con- 
duct more appropriately left to state action as well as providing 
for trial in state courts of cases now exclusively entrusted to 
United States courts. The directions which such restrictions upon 
jurisdiction may profitably take have been indicated in our last 
chapter. Other aids to the effective dispatch of the business of 
the Supreme Court, looking toward prevention as well as relief 
of its future congestion, depend on a more critical realization 
of the demands which Supreme Court litigation makes upon the 
legal profession. A better understanding is needed of the in- 
trinsic character of the issues involved in Supreme Court cases 
and of the materials entering into their decision, a bar better 
equipped to deal with these issues, as the necessary collaborator 
with the Court, and a better technique for formulating and 
resolving the issues. 

We have seen that, broadly speaking, the Supreme Court is now 
confined in its adjudications to questions of constitutionality and 
like problems of essentially national importance. In large meas- 
ure, the cases center about the interplay of government and 
economic enterprise. It was not always thus. But the abstract 
categories of jurisdiction lack vividness of meaning unless trans- 
lated into the concrete terms of the specific issues upon which the 
cases turn. Only a detailed analysis of the nature of the litigation 
now engaging the attention of the Court, as compared with a 
similar analysis of the work of the Court fifty and one hundred 
years ago, can give an adequate conception of the stuff of present- 
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day controversies, and of the changes in the subject-matter of 
litigation at different stages in the Court’s history. 

Table I shows ? how striking is the mere increase in the volume 
of business before the Supreme Court. In 1825 circuit riding was 
a feasible duty to impose upon Justices who rendered but 26 opin- 
ions during the year; of these almost half were in suits between 
individuals involving applications of recognized principles of the 
common law. That three cases out of 26 arose out of the slave 
trade is not an insignificant index of the Supreme Court’s concern 
a hundred years ago. Notable are the changes wrought in the 
volume as well as in the variety of litigation fifty years later. An 
increase from 26 opinions to 193 brought with it those far-reaching 
modifications in the activities of the Court which ended circuit 
riding and culminated in the establishment of the circuit courts of 
appeals. But the issues in litigation remained predominantly 
common law topics and federal specialties like admiralty, bank- 
ruptcy, patents, claims against the government and legislation 
concerning the public domain. These absorbed 130 cases out of 
a total of 193 in the 1875 Term. ‘Technical questions of statu- 
tory construction and of federal jurisdiction, reflecting vast in- 
crease in legislative activity, account for 46 more cases. Thus, 
only 17 cases, less than ten per cent of the total dispositions of the 
term, dealt with questions of constitutionality, taxation, and other 
aspects of public law. 

For the next fifty years the Court’s business is comparable in 
volume to that of 1875, but the complexion of the litigation pro- 
gressively changes. The content of the reports for the 1925 Term 
is radically different from the reports for the 1875 Term. The 
reader finds himself in a different world of ideas as he turns from 
g1 U.S. and 92 U.S. to 269 U.S., 270 U.S. and 271 U.S. Nearly 
half of the opinions relate to control of economic enterprise, taxa- 


2 This table is based on cases disposed of by written opinions. Decisions per 
curiam, of which there were 83 during the 1925 Term, are excluded; so also de- 
cisions granting or denying petitions for certiorari. Furthermore, the classification 
proceeds on the basis of opinions and not cases. Thus, one opinion may dispose of 
several cases involving the same issues. Such an analysis as is here attempted must 
necessarily make its own classifications. One opinion may often deal with a 
variety of issues; but for our purpose the issue that seems to be the most significant 
determined the character of the case. The table purports only to show trends, 
rather than to furnish complete statistics of the content of the Court’s business. 
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TABLE I 


COMPARATIVE ANALYSIS OF SUPREME COURT BUSINESS 
1825, 1875, 1925 


Commerce Clause 


. 1. Constitutionality of Federal Regulation 
2. Constitutionality of State Regulation 
3. Construction of Federal Legislation 


Common Law Topics 


Construction of Miscellaneous Statutes 


Due Process 


1. Regulation of Economic Enterprise 
2. Relating to Procedure 


' International Law, War and Peace 


Jurisdiction, Practice and Procedure 


1. Supreme Court 
2. Inferior Courts 


Suits against Government in Contract 
Suits by States 


7 
1925 1875 1825 
Term Term Term 
| Bill of Rights (other than Due Process)............ 3 2 ° 
| 
2 ° ° 
ere 2 2 ° 
° ° 
4 I ° 
................ 6 5 2 
17 12 ° 
8 ° ° 
Taxation 
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tion, and interstate adjustments. Common law controversies are 
in process of atrophy. Of these there were 81 in the 1875 Term 
and only 11 in the 1925 Term —a shrinkage from 43 per cent to 
5 per cent. Of the federal specialties there were 48 cases during 
the 1925 Term. But the Judiciary Act of 1925 was passed to 
relieve the Court from these sources of jurisdiction. Thus, during 
the 1925 Term, 17 of the cases which have been classified under 
federal specialties were contract claims against the government 
which no longer come to the Supreme Court save through the rare 
exercise of certiorari. So also, resort to the Supreme Court in the 
classes of cases involving ordinary common law or statutory issues 
which had to be considered in the 1925 Term will hereafter be 
shut off by making decisions in the circuit courts of appeals final. 
Consequently, analysis of the litigation for the 1925 Term gives 
a subnormal picture of the color and complexion of the future 
business of the Court. Even during the 1926 Term the Court dis- 
posed of litigation that arose prior to the Act of 1925 and to which 
its terms were not applicable. Not until the 1927 Term will the 
nature of the Court’s business reflect the full force of that Act. 
In view of the trend of the litigation before the Court and the aims 
of the legislation framed by the Court itself to control the char- 
acter of its business, inevitably the future statistics of the Court’s 
work will show a continuing growth in the volume of business 
dealing with control over economic enterprise and kindred public 
controversies, and a still more striking decrease in ordinary pri- 
vate litigation. 

The nature of contemporary Supreme Court litigation is not 
only in marked contrast with that which was before the Court in 
earlier periods; it differs essentially from the stuff of issues which 
are the preoccupation of the supreme courts of the states. The 
accompanying tables give an analysis of the subject matter of re- 
ported decisions, during 1925, of New York, Wisconsin and Colo- 
rado, chosen as representative of the variety and volume of state 
litigation. The judgments of the House of Lords and the Privy 
Council, during 1925, give additional bases for comparison.* The 


8 See Tables II and III. The terms of court differ markedly in different states, 
and in turn differ from the period of time, the judicial year 1925-26, embraced by 
the 1925 Term of the Supreme Court. Consequently, the analysis in these tables 
covers the cases disposed of by state courts during the year 1925, rather than 
during their specific terms of court. The tables also proceed on the basis of opinions 
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TABLE II 


COMPARATIVE ANALYSIS OF BUSINESS OF SELECTED STATE 
AND BRITISH COURTS 


1925 


New York] Wisconsin} Colorado 


. Damages 
. Domestic Relations 
. Evidence 


13. 
14. 
15. 
16. 
17. 


o 0 Om HH OOH OO 


Practice, Pleading and Procedure 
Public Utilities 


own 
an 


13 


271 3°... 


* This figure embraces one case involving a claim to peerage. 


| 
House of | Privy 
Lords | Council 
Administrative Law.......... 10 3 5 I ° 
iene ° ° ° I ° 
Commercial Arbitration. ..... 6 I ° ° ° 
Common Law Topics 
2. Bills and Notes........ 8 5 6 ° ° 
3. Contract and Sale...... 69 23 34 5 I J 
4. Corporations and Part- 
14 7 
5. Criminal Law.......... 35 7 
6 are 2 I 
7 9 9 
8 6 13 
16 5 
1o. Municipal Corporations . 8 II 
12. Quasi-Contract......... I 
Water Rights.......... 3 ° 
Wills and Administratior. 14 15 
Constitutional Questions... ... 9 8 
International Law, War and Peacc 3 ° | 
Search and Seizure...........| _ 0 6 ° 
Statutory Construction....... 14 23 6 
Workmen’s Compensation.....| 21 I 
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TABLE III 


COMPARATIVE ANALYSIS ON PERCENTAGE BASIS OF BUSINESS 
OF SELECTED STATE AND BRITISH COURTS 


1925 


New York| Wisconsin| Colorado 


% % % 


2.5 1.8 
° 
° 


1.3 


. Insurance 
. Municipal Corporations. 


13. 
14. 
15. 
16. 
17. Wills and Administration 


Constitutional Questions 


Practice, Pleading and Procedure 
Public Utilities 


1116 
House of | Privy 
Lords | Council 
, % % 
Administrative Law.......... 3-3 
Commercial Arbitration....... 3 ° ° ° 
Common Law Topics 
8 3 2.2 ° ° 
2. Bills and Notes........ £9 1.7 2.2 ° ° 
3. Contract and Sale......| 14.4 8.0 12.5 16.7 5-3 
4. Corporations and Part- 
2.9 2.4 3-4 6.7 ° 
| 5. Criminal Law.......... 7-3 2.4 4.8 ° ° 
7. Domestic Relations.... . 1.9 3.1 2.2 6.7 ° 
1.3 4-5 7.4 ° ° 
10 1.7- 3.8 2.2 ° 
6.9 7.6 11.4 6.7 5-3 
12. Quasi-Contract......... 1.0 ° ° ° 
-4 1.0 ° ° 
14.8 17.7 5.5 10.0 g4 
1.7 1.4 1.1 ° ° 
6 ° 2.2 ° ° 
2.9 5.2 2.2 ° ° 
1.9 2.8 1.8 26.3 
4 3 ° ° 
International Law........... 6 | o ° ° ° 
6 3 2.2 ° ° 
1.0 3-5 4 ° ° 
Search and Seizure........... ° 2.1 4 ° ° 
. Statutory Construction....... 2.9 8.0 2.2 10.0 31-4 
Workmen’s Compensation. ... . 4-4 7-3 4.8 3-3 5-3 
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difference between the content of Supreme Court cases and those 
in the state courts and the House of Lords is striking. As against 
34 cases out of 209 primarily involving constitutionality before 
the Supreme Court during the 1925 Term, the New York Court of 
Appeals was confronted with such issues in only 9 cases out of 
480; the Wisconsin Supreme Court in 8 cases out of 288; and the 
Colorado Supreme Court in 5 cases out of 271. Moreover, con- 
stitutionality in state cases frequently concerns not weighty ques- 
tions of policy, but the observance of technical formalities re- 
quired by state constitutions. Equally startling is the recurrence 
of familiar common law issues before the state courts and the 
House of Lords, compared with their slight and diminishing ap- 
pearance before the Supreme Court. Thus, as against 5.4 per 
cent of common law litigation at the 1925 Term of the Supreme 
Court,* common law causes in New York, Wisconsin, Colorado 


and not cases, and an opinion disposing of more than one case but the same 
issues is counted as one. Cases are classified under their dominant issues. For 
example, a criminal appeal may concern itself mainly with the correctness of the trial 
court’s rulings on evidence rather than questions of substantive criminal law. The 
New York Court of Appeals is accustomed to dispose of many cases by memoranda 
decisions. Where a memorandum sufficiently discloses the character of the case, it 
has been included in the analysis. It must also be remembered that the Privy 
Council disposes of numerous appeals without rendering any opinion; these are 
omitted from the analysis of its business. Thus, these tables also purport merely to 
reveal trends; they are not inclusive statistics of the total business of the various 
courts. 

4 The following table presents an analysis of the common law litigation before 
the Supreme Court of the United States: 


1925 1875 1825 
Term Term Term 
I 


Bills and Notes 
Conflicts 
Contracts 
Corporations 
Damages 

Domestic Relations 


Evidence 
Insurance 


oooo nD OF CO OO O 


co 


Percentage of total business of the Court ... 


| 
Municipal Corporations: @ 
Pleading, Practice and Procedure ............ I 
Wills and Administration ................... 0 i 
... 43% 38% 
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and the House of Lords, represented, respectively, 63.2 per cent, 
62.3 per cent, 62.5 per cent and 53.5 per cent of the reported busi- 
ness of the various courts. This vivid difference between Supreme 
‘Court adjudications and those comprising the staple business of 
other courts receives added color from an analysis of the causes 
that came before the Privy Council. They are, to be sure, few in 
number. But such as they are, they reflect the fact that the Privy 
Council performs a function for the British Commonwealth of 
Nations comparable to the part played in our federal scheme by 
the Supreme Court.° The Privy Council is the legal mechanism 
for adjusting differences within the dominions and the depend- 
encies, and between the local parliaments and Westminster.® 
Out of 19 cases that came before the Privy Council in 1925, 5 
turned on what Americans call constitutionality, of which one at 
least stirred issues of great moment in the relations of Canada 
to Great Britain.’ 


2 


The Supreme Court has ceased to be a common law court. 
What then are the characteristics of its business? It ought to be 
a needless platitude to say that there are many kinds of “law” as 
administered by the courts, but unfortunately it is not. The fact 
that the single term “law ” should cover the rule against perpetu- 
ities as well as the unconstitutionality of ticket-scalping legisla- 
tion is a prolific source of confusion. Here, unlike on the Con- 
tinent, the common speech of lawyers does not indicate the 
differences in the content of the material, the nature of the inter- 
ests, and the technique of adjudication between the two types of 
cases represented by the broad classification of “ private law ” and 
“public law.” Rigorous practical consequences in the exercise of 
judicial power depend upon these differences in the types of litiga- 
tion presented to courts. The issues which normally come before 


5 Viscount Haldane, “The Work for the Empire of the Judicial Committee of 
the Privy Council,” 1 Cams. L. J. 143. 

6 Berriedale Keith, “The Privy Council and the Canadian Constitution,” 7 
J. Comp. Lec. (3rd series) 61. And see Berriedale Keith, “The Imperial Con- 
ference, 1926,” 9 ibid. 68. 

7 Toronto Elec. Commissioners v. Snider, [1925] A. C. 396; and see debate 
thereon in the Canadian Parliament, 60 Hansard (Can. 1925) 300, 302 et seg. See 
also leader in London Times (“ A Privy Council Decision”) for Jan. 22, 1925, and 
Berriedale Keith, supra, 7 J. Comp. Lec. (3rd series) 61. 
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the Supreme Court are not the ordinary legal questions in the 
multitudinous lawsuits of Smith v. Jones before other courts. The 
Supreme Court is the final authority in adjusting the relationships 
of the individual to the separate states, of the individual to the 
United States, of the forty-eight states to one another, and of the 
states to the United States. It mediates between the individual 
and government; it marks the boundaries between state and na- 
tional action. 

Constitutional interpretation is most frequently invoked by the 
broad and undefined clauses of the Constitution. Their scope of 
application is relatively unrestricted, and the room for play of 
individual judgment as to policy correspondingly broad. A few 
simple terms like “ liberty ” and “ property,” phrases like “ regu- 
late Commerce . . . among the several States” and “ without due 
process of law ” are invoked in judgment upon the engulfing mass 
of economic, social and industrial facts. Phrases like “due proc- 
ess of law,” as Judge Hough reminded us, are oi “ convenient 
vagueness.” * Their content is derived from without, not revealed 
within the Constitution. The power of states to enact legislation 
restricting an owner’s use of natural resources,’ providing a living 
wage for women workers,’° limiting the rents chargeable by land- 
lords," fixing standard weights for bread,** prohibiting the use of 
shoddy in comfortables,** prescribing building zones,** requiring 
the sterilization of mental defectives,’° — these powers hinge on 
the Court’s reading of the due process clause. The Stockyards 
Act,’* the Grain Futures Act,’ the West Virginia Natural Gas 
Act,"* the Recapture Clause of the Transportation Act,’® the First 


8 Charles M. Hough, “ Due Process of Law — Today,” 32 Harv. L. Rev. 218. 

® Cf. Walls v. Midland Carbon Co., 254 U. S. 300 (1920); West v. Kansas 
Natural Gas Co., 221 U. S. 229 (1911) ; New York ex rel. Silz v. Hesterberg, 211 
U. S. 31 (1908) ; Geer v. Connecticut, 161 U. S. 519 (1896). 

10 Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 

11 Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Holding Co. v. Feld- 
man, 256 U.S. 170 (1921). Cf. Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924). 

12 Jay Burns Baking Co. v. Bryan, 264 U.S. 504 (1924). 

18 Weaver v. Palmer Bros. Co., 270 U. S. 402 (1926). 

14 Village of Euclid v. Amber Realty Co., 272 U. S. 365 (1926). 

15 Buck v. Bell, U. S. Sup. Ct., decided May 2, 1927. 

16 Stafford v. Wallace, 258 U. S. 495 (1922). 

17 Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923). Cf. Hill v. Wallace, 
259 U.S. 44 (1922). 18 Pennsylvania v. West Virginia, 262 U. S. 553 (1923). 

19 Dayton-Goose Creek Ry. v. United States, 263 U. S. 456 (1924). 
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Child Labor Law,” all involved “interpretation” of the com- 
merce clause; but the fate of these laws depended on adequate 
information before the Court, on the economic and industrial data 
which underlay this legislation, and judgment on these facts by 
the Court. Again, the Steel Trust case,” the Shoe Machinery 
case,” the Duplex case,”* the Bedford Cut Stone case,* all in- 
volved “interpretation ” of the Anti-Trust Acts. But the interpre- 
tation of this legislation was decided by the facts of industrial life 
as seen by the Court. The conflicting opinions of the Justices in 
the recent series of cases involving the activities of trade associa- 
tions *° are not due to any differences in their reading of the Sher- 
man Law in vacuo. The differences are attributable to the eco- 
nomic data which they deemed relevant to their judgment and the 
use which they made of them. What constitutes a “spur track,” *° 
when public convenience justifies a railroad extension or abandon- 
ment,”” under what conditions one railroad must permit use of its 
facilities by a rival,* how far the requirement of a state for the 
abolition of grade-crossings depends on approval by the Inter- 
state Commerce Commission,” these and like questions cannot 
be answered by the most alert reading of the Transportation Act. 
Their solution implies a wide knowledge of railroad economics, of 
railroad practices and the history of transportation, as well as a 
political philosophy concerning the respective rdles of national 
control and state authority.*° 


20 Hammer v. Dagenhart, 247 U. S. 251 (1918). 
259 U. S. 20 (1922). / 

21 United States v. United States Steel Corp., 251 U.S. 417 (1920). 

22 United States v. United Shoe Machinery Co., 247 U.S. 32 (1918). 

23 Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1921). 

24 Bedford Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n, 47 Sup. Ct. 
Rep. 522 (1927). 

25 Cf. American Column & Lumber Co. v. United States, 257 U.S. 377 (1921) ; 
United States v. American Linseed Oil Co., 262 U. S. 371 (1923); Maple Flooring 
Manufacturers Ass’n v. United States, 268 U. S. 563 (1925) ; Cement Manufacturers 
Protective Ass’n v. United States, 268 U.S. 588 (1925); United States v. Trenton 
Potteries Co., 47 Sup. Ct. Rep. 377 (1927). 

26 Texas & Pacific Ry. v. Gulf, C. & S. F. Ry., 270 U. S. 266 (1926). 

27 Colorado v. United States, 271 U. S. 153 (1926). 

28 Cf. Alabama & Vicksburg Ry. v. Jackson & Eastern Ry., 271 U. S. 244 
(1926) ; Chicago, I. & L. Ry. v. United States, 270 U. S. 287 (1926). 

29 Erie R. R. v. Board of Pub. Util. Commissioners, 254 U. S. 394 (1921), in 
connection with Railroad Commission v. Southern Pacific Co., 264 U. S. 331, 341 
(1924). 

80 Cf, Napier v. Atlantic Coast Line R. R., 272 U. S. 605 (1926). See Bran- 
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These are tremendous and delicate problems. But the words 
of the Constitution on which their solution is based are so unre- 
strained by their intrinsic meaning, or by their history, or by 
tradition, or by prior decisions, that they leave the individual 
Justice free, if indeed they do not compel him, to gather meaning 
not from reading the Constitution but from reading life. It is 
most revealing that members of the Court are frequently admon- 
ished by their associates not to read their economic and social 
views into the neutral language of the Constitution.** But the 
process of constitutional interpretation compels the translation of 
policy into judgment, and the controlling conceptions of the Jus- 
tices are their “idealized political picture ” of the existing social 
order.*? Only the conscious recognition of the nature of this exer- 
cise of the judicial process will protect policy from being narrowly 
construed as the reflex of discredited assumptions or the abstract 
formulation of unconscious bias. 


3 


That its business is of a different order from the common run 
of litigation has been recognized by the Court in the aids which it 
has called to its assistance, in the mode of arguments which it 


deis, J., dissenting in New York Cent. R. R. v. Winfield, 244 U. S. 147, 154 (1917) ; 
McReynolds, J., dissenting in George W. Bush & Sons Co. v. Maloy, 267 U. S: 
317, 325 (1925) ; McReynolds and Sutherland, JJ., dissenting-in Oregon-Washington 
R. R. & Nav. Co. v. Washington, 270 U. S. 87, 103 (1926). 

*31 “The Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social 
Statics.” Holmes, J., dissenting in Lochner v. New York, 198 U. S. 45, 75 (1905). 
“Under the guise of interpreting the Constitution we must take care that we do 
not import into the discussion our own personal views of what would be wise, just 
and fitting rules of government to be adopted by a free people and confound them 
with constitutional limitations.” Moody, J., in Twining v. New Jersey, 211 U. S. 
78, 106-07 (1908). “ But it is not the function of this Court to hold congressional 
acts invalid simply because they are passed to carry out economic views which the 
Court believes to be unwise or unsound.” Taft, C. J., dissenting in Adkins v. 
Children’s Hospital, 261 U. S. 525, 562 (1923). “If the Fourteenth Amendment 
were now before us for the first time I should think that it ought to be construed 
more narrowly than it has been construed in the past. But even now it seems to 
me not too late to urge that in dealing with state legislation upon matters of sub- 
stantive law we should avoid with great caution attempts to substitute our judg- 
ment for that of the body whose business it is in the first place, with regard to 
questions of domestic policy that fairly are open to debate.” Holmes, J., dis- 
senting in Schlesinger v. Wisconsin, 270 U. S. 230, 241 (1926). 

82 See Roscoe Pound, “ The Theory of Judicial Decision,” 36 Harv. L. Rev. 
641, 651 et seq. 


| 


1122. HARVARD LAW REVIEW 


entertains, and in the extra-legal authorities upon which it relies. 
Thus, in the Employers’ Liability Cases,** the litigation was in 
form between Damselle Howard and the Illinois Central Railroad 
Company to vindicate the private right of Damselle Howard 
against her husband’s employer for the loss of his life. In essence, 
however, the right of Congress to legislate about the agents and 
instruments of interstate commerce was at stake, as well as the 
appropriate area of authority in the distribution of political power 
between the Federal Government and the states. The Court, 
therefore, did not rely for the elucidation of these governmental 
issues upon the private litigants, but heard the United States 
“through the Attorney General as a friend of the court.”** A 
still more striking recognition by the Court that at the heart of 
these constitutional problems is usually a “ politico-legal ques- 
tion ” ** is furnished by the recent Myers case.** In form, this 
was a suit by a postmaster for the recovery of his back salary. 
In fact, the real issue was the historic contest between President 
and Congress for control over the tenure of federal officeholders. 
Here was a problem of statecraft of the first magnitude, and the 


Court treated it as such. As soon as the original argument dis- 
closed the fact that the real issue was a challenge to the Senate’s 
power, the case was set down for re-argument with an invitation 
by the Court to the Senate to present its position at the bar of 
the Court.*” In ordinary controversies, where individual interests 


83 207 U.S. 463 (1908). 

34 Ibid. at 490. In the Second Employers’ Liability Cases, 223 U. S. 1 (1912), 
where the litigation was again in form between private litigants the Attorney 
General, by leave of Court, again appeared as amicus curiae to represent the inter- 
est of the United States. In Ex parte Grossman, 267 U. S. 87, 108 (1925), involv- 
ing the power of the President to pardon for criminal contempt, in form a petition 
for habeas corpus to release the petitioner from confinement despite the pardon, 
“ Special counsel, employed by the Department of Justice, appear for the respond- 
ent to uphold the legality of the detention. The Attorney General of the United 
States, as amicus curiae, maintains the validity and effectiveness of the President’s 
action. The petitioner, by his counsel, urges his discharge from imprisonment.” 

85 Carpenter, J., in United States v. Grossman, 1 F. (2d) 941, 952 (N. D. Ill. 
1924). See Address of Lawrence Maxwell, Jr., 1921 Proc. Ky. Bar Assn. 150, 168. 

86 Myers v. United States, 272 U. S. 52 (1926). 

87 “ Apparently, after some review of the arguments in the proceeding, the 
court became convinced that the rights and prerogatives of the Senate were so 
deeply involved that the legislative department should be given the right of ap- 
pearance. Accordingly, a rehearing was ordered and the matter was brought to the 
attention of Senator Albert B. Cummins, as President of the Senate, who conferred 
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are dominantly at stake, courts rely upon counsel for the parties 
in interest. Decisions are influenced not inconsiderably by those 
chances which determine the selection of counsel. In the Myers 
case, by calling for argument on behalf of the Senate, the Supreme - 
Court gave weighty evidence of its belief that a practice which 
works well enough in everyday litigation is inadequate and likely 
to be disastrous when great issues of state are before the Court.** 

Since the Court’s business is rooted in judgment on materials 
outside of technical law books, the technique for assuring itself 
an adequate knowledge and understanding of such data assumes 
a primary réle in the Court’s work. With an empiricism char- 
acteristic of Anglo-American lawyers, methods for adjudication in 
these cases have not been systematically pursued.*® Constitu- 
tional problems are still presented haphazardly, and too much in 
the atmosphere and with the attitude of conventional appellate 
arguments. But consciousness of the need for a specialized tech- 
nique has definitely emerged. In various forms the Court has 
indicated that these public causes call for difference in treatment 
by counsel and court from what is appropriate to mere private 
litigation. 

At least five modes of proof have been relied on for the facts 
relevant to the characteristic business of the Court. The duty 
of ascertaining the need for corrective legislation is the essential 
function of legislatures. Deference to the legislative judgment 


with Chairman George B. Graham, Pennsylvania, of the House Judiciary Com- 
mittee, with a view to arranging Congressional representation.” See N. Y. Times, 
Feb. 3, 1925. On Feb. 2, 1925, however, the Chief Justice announced that Senator 
George Wharton Pepper of Pennsylvania had been invited to appear as a friend of 
the Court to present upon re-argument the right of Congress to impose limita- 
tions upon the executive’s power of removal. Ibid. 

88 “ Before closing this opinion, we wish to express the obligation of the Court 
to Mr. Pepper for his able brief and argument as a friend of the Court. Under- 
taken at our request, our obligation is none the less if we find ourselves obliged to 
take a view adverse to his. The strong presentation of arguments against the con- 
clusion of the Court is of the utmost value in enabling the Court to satisfy itself 
that it has fully considered all that can be said.” Taft, C. J., in Myers v. United 
States, 272 U.S. at 176-77. 

89 See Roscoe Pound, “ Legislation as a Social Function,” 7 Pus. Am. Soci . 
Soc, 148, 161; Felix Frankfurter, “ Hours of Labor and Realism in Constitutional 
Law,” 29 Harv. L. REv. 353, 364-73; Henry W. Biklé, “ Judicial Determination of 
Questions of Fact Affecting the Constitutional Validity of Legislative Action,” 38 
Harv. L. Rev. 6. 
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that circumstances exist warranting a change in the policy of law, 
is a postulate of all judicial review when the constitutionality of 
legislation is assailed.*° But the mere fact that the legislature has 
spoken, provided that its opinion is not “ manifestly absurd,” ** 
ought to, and sometimes does, save legislation.** Again, with a 
view to advising the Court, modern legislation shows some strik- 
ing illustrations of recitals embodying the considerations for its 
enactment. These have been relied upon by the Court in uphold- 
ing laws.** More frequently, however, courts support legislative 
policy by drawing on information based on common knowledge or 
in books of reference. Courts use such material on their own 
initiative on the theory of “ judicial notice.” ** But this is a tenu- 
ous basis for informing the judicial mind. It places an undue 
burden of independent investigation on judges who are limited in 


40 “ The judicial function therefore with respect to the invalidation of a legisla- 
tive act does not consist merely in comparing the determination evinced by such 
act with that reached by the court and the substitution of the latter for the former 
whenever they happen to differ. On the contrary, the ultimate judicial question is 
not whether the court construes the constitution as permitting the act, but whether 
the constitution permits the court to disregard the act; a question that is not to be 
conclusively tested by the court’s judgment as to the constitutionality of the act, 
but by its conclusion as to what judgment was permissible to that department of 
the government to which the constitution has committed the duty of making such 
judgment.” Garrison, J., in Wilson v. McGuinness, 78 N. J. L. 346, 373, 75 Atl. 
455, 462 (1910). See James B. Thayer, “ The Origin and Scope of the American 
Doctrine of Constitutional Law,” 7 Harv. L. Rev. 129, reprinted in Lecat Essays, 1. 

41 See Holmes, J., dissenting in Weaver v. Palmer Bros. Co., 270 U. S. 402, 
415 (1926). 

42 “T suppose that this act was passed because the operatives, or some of them, 
thought that they were often cheated out of a part of their wages under a false 
pretence that the work done by them was imperfect, and persuaded the Legislature 
that their view was true. If their view was true, I cannot doubt that the Legislature 
had the right to deprive the employers of an honest tool which they were using for 
a dishonest purpose, and I cannot pronounce the legislation void, as based on a 
false assumption, since I know nothing about the matter one way or the other.” 
Holmes, J., dissenting in Commonwealth v. Perry, 155 Mass. 117, 124, 28 N. E. 
1126, 1127 (1891). See, e.g., Hadacheck v. Sebastian, 239 U. S. 394, 413 (1915), 
and State of Ohio v. Deckebach, U. S. Sup. Ct., decided May 16, 1927. 

43 See Stafford v. Wallace, 258 U. S. 495, 520 (1922) ; Dayton-Goose Creek Ry. 
v. United States, 263 U. S. 456, 476 (19024); Buck v. Bell, U. S. Sup. Ct., decided 
May 2, 1927. The Court has also on occasion had resort to the report of legisla- 
tive committees in charge of a measure to discover its purposes. E£.g., James 
Everard’s Breweries v. Day, 265 U.S. 545, 561 (1924); Omaechevarria v. Idaho, 
246 U.S. 343 (1918). 

44 Jacobson v. Massachusetts, 197 U.S. 11 (1905). See, e.g., Brandeis, J., dis- 
senting in Jay Burns Baking Co. v. Bryan, 264 U. S. 504, 517 (1924), and in 
Adams v. Tanner, 244 U. S. 590, 597 (1917). 
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their facilities and still more limited by the pressure of business. 
Therefore, extra-legal facts which determine constitutionality have 
in recent years been brought to the Supreme Court’s attention in 
briefs of counsel. Such weighty presentation of the experience 
which underlies challenged legislation has been welcomed by the 
Court and relied on in its adjudications.*® Finally, the warrant for 
legislation has been made an issue for proof to be established by 
evidence, like matters in ordinary litigation.“* This method of 
testimonial proof, calling into formal issue the actual or presumed 
findings of the legislature, was rejected by the Court in an earlier 
phase of the development of modern constitutional interpreta- 


45 The methed begins with the brief filed by Louis D. (now Mr. Justice) Bran- 
deis in Muller v. Oregon, 208 U. S. 412 (1908). See Felix Frankfurter, supra, 29 
Harv. L. Rev. at 364. The effect of such a presentation of the issue is shown by 
the following passage from Mr. Justice Brewer’s opinion in Muller v. Oregon, 208 
U. S. at 419-21: “It may not be amiss, in the present case, before examining the 
constitutional question, to notice the course of legislation as well as expressions of 
opinion from other than judicial sources. In the brief filed by Mr. Louis D. Bran- 
deis, for the defendant in error, is a very copious collection of all these matters, 
an epitome of which is found in the margin. ... The legislation and opinions 
referred to in the margin may not be, technically speaking, authorities, and in them 
is little or no discussion of the constitutional question presented to us for deter- 
mination, yet they are significant of a widespread belief that woman’s physical 
structure, and the functions she performs in consequence thereof, justify special 
legislation restricting or qualifying the conditions under which she should be per- 
mitted to toil. Constitutional questions, it is true, are not settled by even a con- 
sensus of present public opinion, for it is the peculiar value of a written constitu- 
tion that it places in unchanging form limitations upon legislative action, and thus 
gives a permanence and stability to popular government which otherwise would 
be lacking. At the same time, when a question of fact is debated and debatable, 
and the extent to which a special constitutional limitation goes is affected by the 
truth in respect to that fact, a widespread and long continued belief concerning it 
is worthy of consideration. We take judicial cognizance of all matters of general 
knowledge.” The method has since been followed in Bunting v. Oregon, 243 U. S. 
426 (1917) ; Stettler v. O'Hara, 243 U.S. 629 (1917) ; Adkins v. Children’s Hospital, 
261 U.S. 525 (1923). Cf. People v. Schweinler Press, 214 N. Y. 395, 108 N. E. 639 
(1915), where the court upon “ new and additional knowledge ” came to a different 
conclusion upon a statute regulating night-work of women in factories from their 
former decision in People v. Williams, 189 N. Y. 131, 81 N. E. 778 (1907). 

46 Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924), where the Court reversed 
the case with directions to the lower court to discover whether the exigency neces- 
sary for rent regulation still existed. In Buck v. Bell, U. S. Sup. Ct., decided May 2, 
1927, specific findings were made by a state court upon the necessity for com- 
pulsory sterilization of mental defectives. As to the determination “either by the 
court or the jury ” of conditions on which constitutional validity of the applica- 
tion of a statute may, under the due process clauses, turn, see concurring opinion of 
Brandeis, J., in Whitney v. California, U. S. Sup. Ct., decided May 16, 1927. — 
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tion.** It raises, indeed, far-reaching questions of policy in the 
accommodation of the respective functions of court and legisla- 
ture. One thing is clear. The legal profession has not yet put its 
mind to devising the necessary method and machinery by which 
knowledge of those facts, which are the foundation of constitu- 
tional judgment, may be formally at the service of courts. Here, 
as elsewhere, the inventive powers of lawyers will have to experi- 
ment consciously with different procedures, in order to evolve the 
technique best adapted to the elucidation of these politico-legal 
issues, or to formulate a variety of methods appropriate to differ- 
ent situations. 

This brings into focus the part played by the bar in constitu- 
tional litigation. An adequately equipped professional bar is the 
mainstay of the Anglo-American legal order, for it is a necessary 
adjunct of our courts. If the bar is to fulfill its duties in this most 
important domain of law, it must realize the nature of issues raised 
by constitutional controversies and be capable of assisting courts 
in their solution. The intellectual direction of the bar will cer- 
tainly in the future be decided by our law schools. The aims 
and atmosphere of our law schools, the ideas and philosophy which 
underlie their curricula, the breadth of scholarship and under- 
standing of their faculties, will determine the quality of our law- 
yers. With legal education rests the responsibility for training 
men fitted for constitutional adjudications. 

Promising efforts to lift the level of the lawyer’s technical train- 
ing are under way. Undoubtedly the standards of legal education 
have been notably raised in recent years.** As befits our national 
needs about a dozen really important centers of legal education 
are in process of making. Law schools ample in number and 
adequate in resources for the training of a competent bar will be 
sustained in their purposes by the increasing imposition of higher 
professional requirements for admission to the bar.*® But a bar 


47 Jacobson v. Massachusetts, 197 U. S. 11 (1905). 
48 See, e.g., REDLICH, Common LAw AND THE Case METHOD IN AMERICAN UNI- 
versiry Law Scuoots (Carnegie Foundation for the Advancement of Teaching, 
Bull. No. 8) ; “ Tendencies in Legal Education,” Annual Report of Dean Harlan F. 
Stone of Columbia Law School, 1921. 

49 See Proceedings of the National Conference of Bar Associations on Legal 
Education at Washington, D. C., in Feb., 1922, 8 Am. Bar Assn. REP. 137; In the 
Matter of Requirements for Admission to the New York Bar, Report of Committee 
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better trained merely in technical legal learning will not in itself 


produce fitness for participation in the work of the Supreme Court. 


The admonition addressed by Elihu Root in 1916 to the American 
bar is increasingly pertinent: 


“ To deal with American law as it is, however, is but half the problem. 
We are in the midst of a process of rapid change in the conditions to 
which the principles of law are to be applied, and if we are to have a 
consistent system that change must be met not at haphazard but by 
constructive development. The industrial and social changes of our time 
have been too swift for slowly forming custom. Old rules, applied to 
new conditions never dreamed of when the rules were stated, prove in- 
adequate too suddenly for the courts readily to overtake them with 
application of the principles out of which the rules grew. We have only 
just begun to realize the transformation in industrial and social condi- 
tions produced by the wonderful inventions and discoveries of the past 
century.” °° 


The form of litigation reveals the forces of this transformation 
in detached and isolated instances. But the individual case will 
be given dwarfed and distorted significance unless it is related to 
the deeper controversies of which it is a part. Mr. Root proceeded 
to indicate the tasks which now confront the law: 


“The vast increase of wealth resulting from the increased power of . 
production is still in the first stages of the inevitable processes of dis- 
tribution. The power of organization for the application of capital and 
labor in the broadest sense to production and commerce has materially 
changed the practical effect of the system of free contract to the 
protection of which our law has been largely addressed. The interde- 
pendence of modern life, extending not merely to the massed city com- 
munity but to the farm and mine and isolated factory, which depend for 
their markets and their supplies upon far distant regions and upon com- 
plicated processes of transportation and exchange, has deprived the 
individual largely of his power of self-protection, and has opened new 
avenues through which, by means unknown to the ancient law, fatal in- 
juries may be inflicted upon his rights, his property, his health, his 
liberty of action, his life itself. We have not yet worked out the 
formulae through which old principles are to be applied to these new 


on Character and Fitness, First Department, 1926; “ Higher Standards for Ad- 
mission to Law Study in New York,” 13 Am. Bar Assn. J. 121. 

50 Root, ADDRESSES ON GOVERNMENT AND CITIZENSHIP, 532-33. Also Elihu 
Root, “ Public Service by the Bar,” 41 Am. Bar Assn. REP. 355, 366. 


1128 HARVARD LAW REVIEW 


conditions — the new forms perhaps through which the law shall con- 
tinue to render its accustomed service to society.” ** 


Unless the lawyer is equipped to penetrate to the core of these 
issues, to move freely in the world of ideas and knowledge which 
they imply, his technical training will be either futile or obstruc- 
tive to the overwhelming enterprise of governing modern society 
by law. New facts must be able to find a ready access to the mind. 
“ Improvement,” Lord Acton quotes from Mill, “ consists in bring- 
ing our opinions into clearer agreement with facts; and we shall 
not be likely to do this while we look at facts only through glasses 
colored by those very opinions.” °*’ The powers and esprit thus 
demanded of the bar the universities alone can cultivate. 

Only a bar so trained will furnish a judiciary with ample hori- 
zon. But for a seat on the Supreme Bench still greater qualities 
are demanded. Throughout its history the Supreme Court has 
called for statesmanship — the gifts of mind and character fit to 
rule nations. The capacity to transcend one’s own limitations, 
the imagination to see society as a whole, come, except in the 
rarest instance, from wide experience. Only the poetic insight of 
the philosopher can replace seasoned contact with affairs.°* Lord 
Haldane’s comments on the personnel of the Judicial Committee 
of the Privy Council reflect the same considerations which have 
largely determined selection for the Supreme Court: 


“Tt is not always that the King can be safely advised to interfere with 
what belongs to the constitutions or systems of government of the coun- 
tries of the Empire, and so the Judges of the Judicial Committee have 
been selected because of their training, not only in the law, but because 
in the case of most of them they have had experience elsewhere — in 
the House of Commons or in the House of Lords as members of it, or as 
Chancellors or ex-Chancellors, or by training calculated to give what is 
called the statesmanlike outlook to the Judge — that is to say, the out- 
look which makes him remember that with a growing Constitution things 
are always changing and developing, and that you cannot be sure that 
what was right ten years ago will be right to-day.” ** 


ae 


51 Root, op. cit. supra note 50, at 533. 
52 Acton, LECTURE ON THE STupy oF History, 84, n. 27. 
53 See Felix Frankfurter, ‘Twenty Years of Mr. Justice Holmes’ Constitutional 
Opinions,” 36 Harv. L. REv. 909, 910. 
54 Viscount Haldane, supra, 1 Camps. L. J. at 148. 
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Not by chance have the most influential Chief Justices been 
drawn from the world of affairs. Jay and Marshall and Taney, 
Chase and White and Taft were summoned to preside over the 
Court not merely because they were lawyers. The accents of 
statesmen are the recurring motif of Supreme Court opinions. 
From the beginning the Court had to resolve what were essen- 
tially political issues —the proper accommodation between the 
states and the central government. These political problems will 
persist as long as our federalism endures; and the Supreme Court 
will remain the ultimate arbitrator between Nation and States. 
Now the still more subtle conflicts of economic forces also press 
for answers from the nine Justices in Washington. To wisdom in 
political adjustment, talent for industrial statesmanship must be 
joined. No graver responsibilities ever confronted a judicial 
tribunal; no more searching equipment was ever exacted from 
judges. 

Felix Frankfurter. 

James M. Landis. 
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FoREIGN COMMERCE AND THE INTERSTATE COMMERCE AcT.—A 
planter in Arkansas ships cotton to a Georgia port to be carried to Liver- 
pool. A Michigan manufacturer forwards goods to Quebec. The Con- 
stitution clearly gives Congress control over such commerce with 
foreign nations.’ Practical and jurisdictional considerations have, how- 
ever, impeded Congress from subjecting to the provisions of the Inter- 
state Commerce Act, the totality of a foreign shipment. The machinery 
of the Act is designed primarily to cope with problems peculiar to rail- 
road transportation. Water carriers presenting different considerations, 
are controlled only when intimately connected with such transporta- 
tion.? To the ocean carriage incident to an export or import shipment, 
the Act is inapplicable. Since Congress cannot give extra-territorial 
effect to its legislation, the Interstate Commerce Act cannot operate 
upon the wholly foreign portion of a transportation by rail by a foreign 
carrier. The Act is, therefore, limited in its application “to common 
carriers engaged in the transportation of passengers or property wholly 
by railroad, or partly by railroad and partly by water when both are 
used under a common control, management, or arrangement for a con- 


1 U.S. Const. Art. I, § 8(3). 

No attempt is made in this Note to deal with the extent to which Congress may 
constitutionally exercise control over foreign commerce, nor with the extent to 
which Congress has exercised its powers in legislation such as the Harter Act, the 
Shipping Act, and the Merchant Marine Act. See 27 Star. 445 (1893), U. S. Comp. 
Stat. (1916) § 8029; 39 Stat. 728 (1916), U. S. Comp. Star. (1916) § 8146a; 41 
Stat. 988 (1920), U. S. Comp. Stat. (Supp. 1923) § 81463. 2 See note 3 infra. 
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tinuous carriage or shipment . . . from or to any place in the United 
States to or from a foreign country, but only in so far as such transporta- 
tion . . . takes place within the United States.” * 

It might be broadly hazarded that, within the bounds set, Congress 
has given to the Interstate Commerce Commission the same power over 
foreign commerce * as over interstate commerce. Particular instances 
best illustrate the extent of this control.® 

Railroad carriers engaged in foreign commerce must comply with the 
provisions of the Act relative to rates.° The Commission is empowered 
to fix these rates,’ to order the removal of discriminatory rates,* and to 
award reparation to a shipper for the exaction of unreasonable rates.® 
The criminal sanctions of the Elkins Act are applicable to the giving and 


3 41 Stat. 474 (1920), U. S. Comp. Stat. (Supp. 1923) $8563. The Act, until 
amended in 1920, read: “ The provisions of this Act shall apply to . . . any com- 
mon carrier .. . engaged in . . . transportation . . . from any place in the United 
States through a foreign country to any other place in the United States, and also 
to ... transportation . .. of property shipped from any place in the United 
States to a foreign country and carried from such place to a port of transshipment, 
or shipped from a foreign country to any place in the United States and carried to 
such place from a port of entry either in the United States or an adjacent foreign 
country. ...” InTersTaTE Commerce Act, § 1, U. S. Comp. Stat. (1916) § 8563. 

No attempt is made in this Note to deal with foreign “transmission of intel- 
ligence by wire or wireless.” See InTersTaTE ComMeERcE Act, § 1(1)(c). 

4 Whether a particular shipment is or is not one in foreign commerce is decided 
by a resort to the same principles that govern whether a shipment is or is not inter- 
state. See Louisiana R. R. Comm. v. Texas & Pacific Ry., 229 U. S. 336 (1913); 
Texas & N. O. R. R. v. Sabine Tram Co., 227 U. S. 111 (1913); Southern Pacific 
Terminal Co. v. I. C. C., 219 U. S. 408, 525 (1911); Phillips & Sons Co. v. B. & A. 
R.R., 74 I. C. C. 381 (1922); Port Arthur Milling Co. v. Texarkana & Ft. Smith 
Ry., 28 I. C. C. 697, 700 (1913). 

5 Many provisions of the Act, applicable to foreign commerce, are not here con- 
sidered, since they have apparently received no judicial or administrative construc- 
tion on this score. See, e.g., the commodities clause, INTERSTATE CoMMERCE ACT, 
§1(8). The Employers’ Liability Act applies to foreign commerce. 35 Stat. 65 
(1908), U. S. Comp. Star. (1916) § 8657. 

6 INTERSTATE CoMMERCE AcT, §6(1). If through routes and joint rates have 
been established, these must be filed; otherwise the rates for the domestic portion 
of the transportation must be filed. Matter of Tariffs on Export and Import 
Traffic, 10 I. C. C. 55 (1904). 

Although the domestic portion of the transportation is wholly within the 
limits of a single state, the rates fixed by the state commission are inapplicable. 
Louisiana R. R. Comm. v. Texas & Pacific Ry.; Texas & N. O. R. R. v. Sabine 
Tram Co., both supra note 4; Ohio R. R. Comm. v. Worthington, 225 U. S. 101 
(1912). See Matter of Transportation of Sugar, 22 I. C. C. 558 (1912). Variation 
from the published rates is forbidden. Lehigh Valley R. R. v. United States, 243 
U. S. 444 (1917). 

7 INTERSTATE ComMMERCE Act, §15(1). Although no case has been found so 
doing, the Commission is empowered to fix intrastate rates where they discriminate 
against foreign commerce or persons or localities engaged therein. Ibid. § 13(4). 

8 Ibid. §§ 3, 15(1). Wichita Co. v. Ala. & Vicksburg Ry., 88 I. C. C. 152 (1924) ; 
Chamber of Commerce of N. Y. v. N. Y. Cent. & Hudson R. R., 24 I. C. C. 55, 
674 (1912); 27 I. C. C. 238 (1913); Matter of Import Rates, 24 I. C. C. 78, 678 
(1912) ; 27 I. C. C. 245 (1913). 

9 INTERSTATE Commerce Act, §§ 1(5), 13(1), 16(1); International Nickel Co. 
v. Director General, 66 I. C. C. 627 (1922). Esch, C., dissented on the ground that 
the unreasonableness of the rate inhered in the Canadian portion of the transporta- 
tion and that the Commission was, therefore, without jurisdiction. See Carlowitz 
v. Canadian Pacific Ry., ” I. * C. 290 (1917) ; International Paper Co. v. Dela- 
ware & Hudson Co., 33 I. C. C. 270 (1915). The Commission has been much 
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receiving of rebates for foreign shipments.’° It was early recognized, 
however, that a shipment with a foreign origin or goal was not identical 
with one wholly domestic. The Supreme Court accordingly held that a 
lower charge for the former service than for the latter was not in itself 
an unreasonable discrimination.** But the Commission will not attempt 
to equalize rates to ports with reference to water routes from the ports.” 
Of equal importance with its control over the rate-structure of these car- 
riers, is the Commission’s power over their practices.** In a large num- 
ber of cases, differing only in factual content, the Commission has en- 
forced the requirements of the Act that carriers establish and observe 
reasonable and non-discriminatory practices.‘* When goods are trans- 
ported in interstate commerce by connecting carriers, the initial carrier 
must issue a through bill of lading.*® This is not generally true when a 
foreign shipment is involved. If the transportation has its origin in a 
foreign country, it is doubtful whether such an obligation can be im- 
posed upon the initial carrier. And where property is carried into an 


troubled in dealing with rail transportation between the United States and Canada. 
It has no jurisdiction to fix a joint rate and in situations of unreasonableness and 
discrimination, can work only upon the domestic portion of the rate. Philip Carey 
Mfg. Co. v. Grand Trunk Western Ry., 36 I. C. C. 203 (1915), and cases cited. See 
(1927) 40 Harv. L. Rev. 907. 

10 32 Stat. 847 (1903), U. S. Comp. Stat. (1916) § 8597; Armour Packing Co. 
v. United States, 209 U. S. 56 (1908). The defendants were found guilty of receiv- 
ing rebates on export shipments from Mississippi points on through bills of lading 
to England. The argument was unsuccessfully made that Congressional regulation 
of export rates was forbidden by the Constitution. U.S. Const. Art. I, § 9(5) 
(“ No tax or duty shall be laid on articles exported from any State’’). See United 
States v. Ill. Cent. R. R., 230 Fed. 940 (E. D. La. 1916) (failure to collect published 
rates on intrastate switching of imported goods). 

11 Texas & Pacific Ry. v. I. C. C., 162 U. S. 197 (1896). Applications of this 
principle may be seen in: Matter of Import and Domestic Rates on Clay, 39 I. C. C. 
132 (1916); Matter of Import and Domestic Rates, 36 I. C. C. 389 (1915) ; Kemble 
v. B.& A. R. R., 8 I. C. C. 110 (1899). 

12 See Tobacco from Ohic River Crossings, 73 I. C. C. 384, 387 (1922). 

18 INTERSTATE COMMERCE Act, §§ 1(6), 3(1), 15(1). Section 6(13)(d) of the 
Act gives the Commission power to require that when a railroad enters into through 
rail and water arrangements for transportation from the United States to a foreign 
country with one steamship line, it shall enter into similar arrangements with any 
or all other lines operating from the same port to the same foreign country. Cf. 
Mobile Chamber of Commerce v. Mobile & Ohio R. R., 23 I. C. C. 417 (1912). 

14 Discrimination by undue advantage given to one of competing ports: Clay 
Grain Co. v. A., T. & S. F. Ry., 78 I. C. C. 539 (1923) (different type of delivery 
service at Galveston and New Orleans) ; Galveston Commercial Ass’n v. A., T. & 
S. F. Ry., 25 I. C. C. 216 (1912) (difference in demurrage charges and free-time 
allowances, and in the issue of through bills of lading). Discrimination between 
shippers: Emery & Co. v. B. & M. R. R., 38 I. C. C. 636 (1916), 47 I. C. C. 200 
(1917) (voluntary service of “ expensing forward ” customs duties). Unreasonable 
practices: Elimination of Transit Privileges on Export Cotton, 73 I. C. C. 299 (1922) 
(refusal by carrier to allow compressing of cotton at port on through bills of 
lading). Cf. Evans Lumber Co. v. Cent. of Ga. Ry., 43 I. C. C. 476 (1917) ; Export 
Freight Free Time, 47 I. C. C. 162 (1917). The Commission has no jurisdiction 
to give relief where there has been an all water transportation. Boston Wool Trade 
Ass’n v. A., T. & S. F. Ry., 83 I. C. C. 445 (1923). The Shipping Board refused 
relief on the merits, s. c., 1 U.S. S. B. 49 (1923). 

15 Section 15(3) of the Act gives the Commission power to establish through 
routes. Section 20(11) imposes upon the carrier the duty of issuing a bill of 
lading. If the Commission orders the establishment of a through route, it follows 
that the carrier must issue a through bill. 
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adjacent foreign country by a domestic carrier and thence carried to its 
destination by a foreign carrier, there is no method by which to force 
the foreign carrier to enter into an arrangement for a through carriage.*® 
Similarly a through bill may not be required in a shipment to a non- 
adjacent foreign country where the ocean carriage is made by a foreign 
vessel. Where the ocean carrier is a United States vessel, the difficulty 
disappears and the Act now provides that in such a situation the rail- 
road carrier must issue a through export bill.’ The form of this export 
bill has been fixed by the Commission in accordance with its authority 
conferred by the Act.’® If carriers do issue through bills for transporta- 
tion to adjacent foreign countries or to non-adjacent foreign countries 
via foreign vessels, it is a fair construction of the Act that the Commis- 
sion could require that the documents conform to a uniform standard, 
but this has never been passed upon by the Supreme Court.’® 


16 The authority given the Commission by §15(3) of the Act to establish 
through routes is necessarily limited by the provisions of §1 that the Act is ap- 
plicable only so far as transportation takes place within the United States. See 
Boston Wool Trade Ass’n v. A., T. & S. F. Ry., supra note 14. Cf. Rates on High 
Explosives, 33 I. C. C. 567 (1915). The Commission ought to order the domestic 
carrier to desist from connecting with the foreign carrier unless the latter will 
enter into an arrangement for a through route. And where the transportation is 
from and to points in the United States through an adjacent foreign country, and 
no through rate is published, the goods are subject to custom duties. INTERSTATE 
Commerce Act, §6(2). The Commission is expressly given power to establish ‘ 
through routes where property is transported from point to point in the United 
States by rail and water. Ibid. § 6(13)(b). 

17 41 Stat. 497 (1920), U. S. Comp. Star. (Supp. 1923) § 8596a. This section, 
25, requires water carriers in foreign commerce whose vessels are registered under 
United States law, to file with the Commission a schedule of sailing dates, routes 
and destinations, which schedules shall be published by the Commission and dis- 
tributed to railway agents for information to the shipper. On application by a 
shipper, a carrier by rail is required to make arrangements with the water carrier 
for through transportation and is further required to issue a through bill of lading 
under rules to be made by the Commission. See Interstate Commerce Commis- 
sion Foreign Commerce Orders 3 and 4, May 13, 1922, reproduced in MacVeacuH, 
TRANSPORTATION ACT (1923) 913, 915. Senator Cummins in reporting the Trans- 
portation Act to the Senate characterized this section “as one,of the most helpful 
things that has been presented for the increase of our foreign commerce.” 59 
Conc. Rec. 140-44 (1919). 

18 Export Bill of Lading, 64 I. C. C. 347 (1921). The eastern carriers con- 
tended that in fixing the “form” of the bill, the Commission was restricted to 
prescribing size of type, color of paper, etc. See ibid. at 351. This the Commis- 
sion emphatically denied. See ibid. at 352, per Hall, C. After the Commission 
had ordered the uniform export bill, the Shipping Board requested that changes be 
made in the document. See MercHANT Marine Act, § 19(1)(c), U. S. Comp. Srar. 
(Supp. 1923) §8146¢gg. The Commission acceded to this request. Export Bills 
of Lading, 66 I. C. C. 687 ( 1922). The bill was further altered by slight formal 
changes in 1923. Export Bill of Lading, 80 I. C. C. 305 (1923). 

19 In 1919, after an exhaustive investigation, the Commission ordered the estab- 
lishment of uniform domestic and export bills of lading. Matter of Bills of Lading, 
52 I. C. C. 671 (1919). This order was attacked in the courts and an injunction 
against its enforcement was obtained. Alaska S. S. Co. v. United States, 259 Fed. 
713 (C. C. A. 2d, 1919). L. Hand, J., dissented. The Transportation Act inter- 
vened between this decision and its consideration by the Supreme Court. Since 
that Act necessitated changes in many of the clauses required by the Commission, 
the Court dismissed the case as moot. United States v. Alaska S. S. Co., 253 
U.S. 113 (1920). It is submitted that, aside from § 25, the Commission’s power in 
the premises may be elicited from §§ 1(6), 12(1) and 15(1) of the Act. The Bills 
of Lading Act regulates the legal effect of the documents. 39 Star. 538 (1916), 
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The vexed questions of the nature and extent of the liability of a 
carrier for the loss of goods which it transported were formerly un- 
touched by the Interstate Commerce Act.° The Carmack Amend- 
ment,” as interpreted by the courts,”* superseded all state laws on the 
subject, and made obligatory the application of the uniform federal 
judge-made rules. But it applied originally only to interstate commerce. 
The addition of the Cummins Amendments ** by express reference 
brought the liability of a carrier engaged in transportation “from a 
point in the United States to a point in an adjacent foreign country ” 
within the scope of the Carmack Amendment. And the Supreme Court, 
through a prodigious feat of interpretation, has construed that clause as 
if it embraced transportation “ from a point in an adjacent foreign 
country to a point in the United States.” ** Concerning transportation 
to non-adjacent foreign countries, both the Carmack and Cummins 
Amendments are silent.2> Where the ocean carriage is upon a United 
States vessel, the Commission, acting under § 25,”° has established a 
uniform export bill of lading; consequently state laws are clearly un- 
availing to affect the liability of a carrier engaged in such commerce. 
The Act contains no specific provision relating to the liability of a car- 
rier when property is exported upon a foreign vessel. Whether state 
statutes might apply to carriers’ liability for the destruction of property 
so transported, has recently been raised. The Texas court gave a nega- 


U.S. Comp. Stat. (1916) § 8604aaa. Section 4 of that Act specifically permits the 
issue of export bills in sets. 

20 The common law and the statute law of the various states differed. The fact 
that the federal courts dealt with the problems as those of “ general jurisprudence,” 
consequently ignoring state decisions, added only more confusion. See 1 ROBERTs, 
FEDERAL LIABILITIES OF CARRIERS (1918) § 307. 

21 INTERSTATE COMMERCE Act, § 20(11). The Amendment originally read: 
“ That any common carrier . . . receiving property for transportation from a point 
in one State to a point in another State shall issue a receipt or bill of lading 
therefor. . . .” 34 Strat. 595 (1906). See Vital v. Kerr, 297 Fed. 959, 964 (C. C. A. 
2d, 1924), certiorari denied, 265 U. S. 592 (1924) ; Brunswick-Balke-Collender Co. 
v. Toledo, S. & M. Ry., 44 I. C. C. 598 (1917). 

22 Adams Express Co. v. Croninger, 226 U. S. 491 (1913). See cases collected 
in 1 RoBErtTs, op. cit. supra note 20, §§ 310, 311. 

23 INTERSTATE COMMERCE AcT, § 20 (11). The first Cummins Amendment was 
passed in 1915. 38 Stat. 1197. The second in 1916. 39 Stat. 441. Under “the 
initial carrier clause” of the Carmack Amendment as amended in, the Cummins 
Amendment, if goods are lost while under the control of a connecting carrier in an 
adjacent foreign country, the initial carrier is liable only if the goods were trans- 
ported on a through bill of lading. 

24 Galveston, etc. Ry. v. Woodbury, 254 U. S. 357 (1920). The federal rule is 
that a carrier of baggage may, by published schedules filed with the Commission, 
limit its liability for loss to the declared value thereof, charging for excess value. 
B. & M. R. R. v. Hooker, 233 U. S. 97 (1914). With the Woodbury case, compare 
Western Union Tel. Co. v. Esteve Bros. & Co., 256 U. S. 566 (1921). A mistake in 
the transmission of a non-repeated cable message from Spain to New Orleans oc- 
curred in the United States. The Court, in accordance with the federal rule, held 
the company liable only for the amount paid for transmission. See Primrose v. 
Western Union Tel. Co., 154 U. S. 1 (1894). : 

25 See notes 21 and 23 supra. See Express Classification, 59 I. C. C. 265, 269 
(1920) ; Matter of Cummins Amendment, 33 I. C. C. 682, 693 (1915). The Amend- 
ment is, of course, inapplicable to a carriage wholly by water. South & Cent. 
America Commercial Co. v. Panama R. R., 237 N. Y. 287, 142 N. E. 666 (1923). 
Cardozo, J., however, considered the terms of the statute in determining the appli- 
cable common law. 26 See notes 17 and 18 supra. 
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tive answer, but finding no applicable provision of the Interstate Com- 
merce Act, resorted to the common law to determine the validity of a 
limitation upon liability contained in the bill of lading.?” The Supreme 
Court of the United States, reversing a decision of the Arkansas court,”* 
recently held that such transportation is governed solely by the Inter- 
state Commerce Act.?® The Court, treating as negligible the absence 
of explicit clauses in the Act concerning the type of shipment before it, 
found that by the general provisions of § 1(6),°° Congress had “ evinced 
an intention to regulate bills of lading for such transportation.” ** This 
decision, the beneficial result of which is unquestionable, is important 
in showing the keenness of the Court, in order to bring questions of 
carriers’ liability under the sway of uniform federal rules,*? to supply by 
judicial decision apparent /acunae in the specific provisions of the Act.** 


APPORTIONMENT OF CONDEMNATION AWARDS. — Where there are 
several estates or interests' in property taken by a condemnor, the 


27 Wolff & Co. v. Missouri, K. & T. Ry., 289 S. W. 1000 (Tex. 1927). The 
plaintiff sought to recover for the loss. by fire in Texas of cotton billed from Dallas 
to Galveston for shipment to England. The bill of lading contained a limitation 
of liability for loss by fire, invalid by Texas statute. Trex. Stat. (VERNON, 1925) 
Art. 883. Held, that “the contract for transportation . . . is not controlled either 
by the federal or state statutes forbidding the limitation of liability by the carrier, 
ee ae is controlled by the principles of the common law.” Judgment for the 
plaintiff. 

28 Missouri Pacific R. R. v. Porter, 168 Ark. 22, 269 S. W. 47 (1925), favorably 
commented upon in (1925) 24 Mic L. Rev. 64. 

29 Missouri Pacific R. R. v. Porter, 47 Sup. Ct. 383 (U. S. 1927). The plain- 
tiff delivered to the defendant carrier in Arkansas 75 bales of cotton for transporta- 
tion to Liverpool, England. The carrier issued to the plaintiff an export bill of 
lading in two parts; the first covered the inland haul to Brunswick, Ga., and the 
second covered the ocean carriage to Liverpool by a foreign vessel. The bill con- 
tained a provision that “no carrier . . . of the property . . . shall be liable for any 
loss thereof . . . by fire.” By Arkansas law such a provision is void. Ark. Dic. 
Strat. (CRAWFORD, 1921) §§ 843, 844. The cotton was destroyed by fire while on 
the cars of the carrier in Arkansas. The Supreme Court of Arkansas gave judg- 
ment for the shipper. A writ of error was prosecuted to the Supreme Court of the 
United States. Held, that the state law was inapplicable since Congress had acted 
and the provision limiting liability was valid. Judgment reversed. The only dis- 
tinction between this case and the Wolff case, supra note 27, is that in the latter 
the domestic portion of the shipment was wholly intrastate. But the principle of 
the Porter case would apply to such transportation. Cf. cases cited in note 4 
supra. 

30 “Tt is hereby made the duty of all common carriers subject to the provisions 
of this Act to establish, observe, and enforce . . . just and reasonable practices 
affecting . . . the issuance, form, and substance of . . . bills of lading . . . and 
every unjust and unreasonable . . . practice . . . is prohibited and declared to be 
unlawful.”- This section was added in 1910. 36 Srart. 546. 

31 47 Sup. Ct. at 384. 

32 Under the federal rule a carrier may validly limit its liability for loss by fire. 
Carr v. Texas & Pacific Ry., 194 U. S. 427 (1904). The effect of the principal case 
is to utilize § 1(6) as the hook upon which to hang the federal rules to the exclu- 
sion of state laws in situations in which § 20(11) is unavailable for that use. See 
supra note 20. 

83 Cf. Galveston, etc. Ry. v. Woodbury, supra note 24. : 

1 An easement in the property taken cannot be taken by eminent domain 
without compensation to the owner of the easement. Arnold v. Hudson River R. R., 
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owner of each is entitled to compensation * and should be made a party 
to proceedings for determining the amount.* The general practice is to 
ascertain the entire compensation as though the property belonged to a 
single owner and then to apportion the sum so ascertained among the 
owners of the several interests.* In such proceedings, the total measure 
of compensation would normally be the market value ° at the time title 
is transferred.° But where, as in most states,” compensation must be 
paid or secured before the property is taken, the compensation must be 
estimated with reference to some earlier time.*® 


55 N. Y. 661 (1873). Compensation must also be made for the destruction of an 
equitable servitude. Ladd v. Boston, 151 Mass. 585, 24 N. E. 858 (1890); (1916) 
14 Micu. L. Rev. 659; (1922) 17 A. L. R. 554. 

2 In most states the taking, and in many states the damaging, of private prop- 
erty for public use without just compensation is prohibited. See 1 Lewis, EMINENT 
Domarn (3d ed. 1909) §§ 9-61. And the Fourteenth Amendment prevents the 
taking of private property without just compensation. Norwood v. Baker, 172 
U. S. 269 (1898). The amount must be ascertained by an impartial tribunal, the 
owner being given a reasonable opportunity to be heard. See United States v. 
Jones, 109 U. S. 513, 519 (1883); (1914) 28 Harv. L. Rev. 323. 

3 See Gluck v. Mayor, etc. of Baltimore, 81 Md. 315, 321, 32 Atl. 515 (1895). 
And all eminent domain statutes so require. In such statutes, the word “ owner” 
means “ person having a valuable interest in the land to be taken.” See (1919) 
2A. L. R. 785. A failure to notify such owner renders the proceedings nugatory as 
to him. Charleston, etc. R. R. v. Hughes, 105 Ga. 1, 30 S. E. 972 (1898) ; Garmoe 
v. Sturgeon, 65 Iowa 147 (1884); Commissioners v. Johnson, 66 Miss. 248, 6 So. 
199 (1899). But the condemnor is not affected by an unrecorded deed of which 


‘he had no notice. Cool v. Crommet, 13 Me. 250 (1836). If the compensation is 


paid to one not the true owner, he is liable to the true owner in an action for 
money had and received. Harris v. Howes, 75 Me. 436 (1883) ; McAllister v. Reel, 
53 Mo. App. 81 (1892). But not until such person has collected from the con- 
demnor. Schmid v. Thorsen, 89 Ore. 575, 175 Pac. 74 (1918). 

Owners who receive notice cannot take advantage of the failure to notify others. 
Nichols v. Salem, 14 Gray 490 (Mass. 1860); State v. Superior Court, 31 Wash. 
445, 72 Pac. 89 (1903). See State v. Easton & Amboy R. R., 36 N. J. L. 181, 185 
(1873). 

4 Edmands v. City of Boston, 108 Mass. 535 (1871) ; Matter of City of New 
York (Delancey St.), 120 App. Div. 700, 105 N. Y. Supp. 779 (1907). See 3 
SEpcwick, DamacEs (oth ed. 1912) § 1156. 

5 Phillips v. Scales Mound, 195 Ill. 353, 63 N. E. 180 (1902). See Gluck v. 
Mayor, etc. of Baltimore, supra note 3; Burt v. Wigglesworth, 117 Mass. 302, 306 
(1875) ; Seattle & Montana R. R. v. Scheike, 3 Wash. 625, 628, 29 Pac. 217, 218 
(1892) ; 3 SepGwick, DAMAGEs, § 1163. 

The burden of proof of the amount of compensation is upon the owner. New 
Milford Water Co. v. Watson, 75 Conn. 237, 53 Atl. 57 (1902); Indiana, etc. 
R. R. v. Cook, 102 Ind. 133, 26 N. E. 203 (1885). Easements appurtenant to the 
property taken should be considered in estimating the value. Northern Pac. R. R. 
v. Duncan, 87 Minn. 91, 91 N. W. 271 (1902). Cf. Gardner Water Co. v. Gardner, 
185 Mass. 190, 69 N. E. 1051 (1904). Where part of an entire tract is taken, just 
compensation includes damages to the remainder. So. Buffalo Ry. v. Kickover, 
176 N. Y. 301, 68 N. E. 366 (1903) ; Richardson v. City of Centerville, 137 Iowa 
253, 114 N. W. 1071 (1908). On what constitutes an entire tract, see (1912) 25 
Harv. L. REv. 389; 3 SEpDGwIcK, DAMAGES, § 1154. 

6 City of Chicago v. Farwell, 286 Ill. 415, 121 N. E. 795 (1918); Parks v. City 
of Boston, 15 Pick. 198 (Mass. 1834). These courts apparently hold that title is 
taken before compensation is paid. Cf. Schreiber v. Chicago, etc. R. R., 115 Il. 
340, 3 N. E. 427 (1885) ; Moore v. City of Boston, 8 Cush. 274 (Mass. 1851). The 
constitutionality of such a taking has yet to be affirmed, except where the taking is 
by a state or a municipality. Joslin Co. v. Providence, 262 U. S. 668 (1922). 

7 See (1908) 16 L. R. A. (N. S.) 537. 
8 Metler v. Easton, etc. R. R., 37 N. J. L. 222 (1874) (time of trial); Cal. 
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An interesting problem is presented where the property taken is sub- 
ject to a life estate. Some courts make no cash award to the remainder- 
man,'° either investing the damages and paying the income to the tenant 
during his life,’* or paying over the entire sum to the tenant upon his 
furnishing adequate security to the remainderman.'? A more convenient 
method is to estimate the present cash value of the life estate by the use 
of mortality tables and to award this sum to the life tenant and the 
balance to the remainderman.** 

Where the property is subject to a lease, the value of the tenant’s 
interest 1* is deducted from the entire compensation, and the balance is 
awarded to the landlord.*® If the rent has been paid in advance, or if 
no rent was reserved, the tenant is clearly entitled to the value of the 
term, which is measured by the product of the annual value of the 
premises multiplied by the length of the unexpired term, reduced to its 
present cash value. If only a part of an entire lot is taken, the first factor 
in the product is the amount by which the annual value of the premises 
has been diminished. Where rent is reserved, however, a mode of appor- 
tionment disregarding that fact is open to several objections. It is 
hyper-complex, in that a portion of the award equal to the present value 
of the rent due is turned over to the tenant, only to be paid back in 
instalments to the landlord as the rent becomes due. And it involves the 
possibility of injustice ** to the landlord, for should the tenant subse- 


Southern R. R. v. Kimball, 61 Cal. 90 (1882) (time of filing the petition). Where 
a future interest is being compensated, and a considerable time elapses between the 
time with reference to which the compensation is assessed, and the time it is paid, 
and title passes, or where the property taken otherwise increases in value in the 
interval, the question may well arise whether the amount so determined is, even 
with the addition of interest, “just compensation” within the meaning of the 
constitutions. On the question of interest, see (1910) 28 L. R. A. (N. s.) 573; L. R.A. 
1916C 1109; 2 Lewis, Eminent Doman, § 742. 

® The same question is raised where there is a vested right of dower in the 
property. It has been held that although a wife’s inchoate right of dower may be 
extinguished by condemnation proceedings to which her husband alone is a party, 
she is entitled to an equitable proportion of the damages awarded. Wheeler v. 
Kirtland, 27 N. J. Eq. 534 (1876); In re New York & Brooklyn Bridge, 75 Hun 
558, 27 N. Y. Supp. 597 (1894), 89 Hun 219, 34 N. Y. Supp. 1002 (1895); (1919) 
19 Cor. L. Rev. 492; (1920) 18 Micu. L. Rev. 61; (1920) 5 A. L. R. 1347. But 
the same right has been denied an executory devisee where the property was taken 
before his interest had vested. Fifer v. Allen, 228 Ill. 507, 81 N. E. 1105 (1907); 
(1908) 21 Harv. L. Rev. 218. As to the rights of a contingent remainderman, see 
Miller v. Asheville, 112 N. C. 750, 765, 16 S. E. 762, 763 (1893); (1916) 4 Catz. L. 
Rev. 411. As to right of reverter, see First Reformed Dutch Church v. Croswell, 
210 App. Div. 294, 206 N. Y. Supp. 132 (1924); (1925) 38 Harv. L. Rev. 981. 

10 Kansas City Ry. v. Weaver, 86 Mo. 473 (1885). 

11 Jn re Pfleger, L. R. 6 Eq. 426 (1868). 

12 Matter of Gilroy, 60 Misc. 125, 112 N. Y. Supp. 111 (1908). 

18 See Pittsburgh, etc. Ry. v. Bentley, 88 Pa. 178, 185 (1878); Miller v. Ashe- 
ville, supra note 9 

14 The fact that the landlord has covenanted to renew the lease will be con- 
sidered in assessing the amount of the tenant’s compensation. Matter of William 
and Anthony Streets, 19 Wend. 678 (N. Y. 1839); North Pa. R. R. v. Davis, 26 
Pa. 238 (1856). But not the mere probability of renewal. Emery v. Boston 
Terminal Co., 178 Mass. 172, 59 N. E. 763 (1901). Contra: Mayor, etc. of Balti- 
more v. Rice, 73 Md. 307, 21 Atl. 181 (1891). 

oa cases supra note 4. 
his possibility is recognized even in cases which refused to apportion the 

seis upon a partial taking. See Stubbins v. Village of Evanston, 136 Ill. 37, 43, 
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quently become unable to pay the rent, the landlord would be without 
redress, having been deprived by the condemnation proceedings of his 
right to recover the possession of the premises.’ The longer the lease, 
the more serious these objections become.** 

If the entire premises have been taken, it is desirable to hold, as most 
courts do, that the rent is extinguished,’® and to reduce the award to the 
tenant, and increase that of the landlord, by the present value of the rent 

‘due.”° If a part only is taken, the rent should be abated * in the ratio 
that the annual value of the property leased has been diminished and 
the tenant’s award reduced by the total amount of the abatement.?”_ But 
the reasoning of the cases is unsatisfactory, several courts making an un- 
sound distinction between total and partial takings.”* 

Upon what theory is abatement or extinguishment of the rent to be 
sustained? One author suggests ** that since a lease is in its practical 
aspect a bilateral contract by which the lessor, instead of making a con- 
veyance, promises to allow the tenant to occupy the premises, the land- 
lord is relieved on the ground of impossibility, and the tenant upon that 
of failure of consideration.. While as an original question, this view of 
the nature of a lease might well have been adopted,”* leases are uni- 


26 N. E. 577, 578 (1891) ; Gluck v. Mayor, etc. of Baltimore, supra note 3, at 325, 
32 Atl. at 517. 

17 Of course in the rare case where there is no statutory or reserved right of re- 
entry for non-payment of rent, the lessor would have been under the same risk 
had the property not been condemned. The right of re-entry should not, it seems, 
give rise to a lien for the rent to become due upon the amount of the tenant’s 
award. It does not give rise to-a lien for rent already due. In re Dublin Corp. 
& Baker, [1912] 1 Ir. R. 498; (1913) 26 Harv. L. Rev. 453. Contra: In re Lon- 
don St. etc. Ry., 57 L. T. (N. S.) 673 (1887); Powell v. Whitaker, 88 Pa. 445 
(1879) (ground rent). 

18 This fact led the Maryland court to apportion the rent upon a partial taking 
of land subject to a lease for ninety-nine years, renewable forever. Baltimore City 
v. Latrobe, 101 Md. 621, 61 Atl. 203 (1905). 

19 Barclay v. Pickles, 38 Mo. 143 (1866). See Lodge v. Martin, 31 App. Div. 13, 
14, 52 N. Y. Supp. 385, 386 (1898). And in Pennsylvania it is held that the rent is 
extinguished in equity. Dyer v. Wightman, 66 Pa. 425 (1870). 

20 Corrigan v. City of Chicago, 144 Ill. 537, 33 N. E. 746 (1893). See Matter 
of Morgan R. R. & S. S. Co., 32 La. Ann. 371 (1880). Cf. O’Brien v. Ball, 119 
Mass. 28 (1875). Contra: Foote v. City of Cincinnati, 11 Ohio 408 (1842). 

21 Uhler v. Cowen, 192 Pa. 443, 44 Atl. 42 (1899). See Biddle v. Hussman, 
23 Mo. 597, 600 (185.). And the tenant may bring a bill in equity to have the 
proportion of rent due for the residue of the property determined. Kingsland v. 
Clark, 24 Mo. 24 (1856) ; Cuthbert v. Kuhn, 3 Whart. 357 (Pa. 1838) (ground rent). 

22 Baltimore City v. Latrobe, supra note 18; Commissioners v. Johnson, supra 
note 3. In the latter case, the deduction was made although the tenant had paid 
the full rent to the landlord for several months after the taking. See Matter of 
William & Anthony Streets, supra note 14, at 686. Contra: Stubbins v. Village 
of Evanston, supra note 16; City of Chicago v. Garrity, 7 Ill. App. 474 (1880) ; 
Gluck v. Mayor, etc. of Baltimore, supra note 3; Edmands v. City of Boston, supra 
note 4; Parks v. City of Boston, supra note 6; Patterson v. City of Boston, 20 
Pick. 159 (Mass. 1838). Cf. Seattle & Montana Ry. v. Scheike, supra note 5; 
Matthey v. Curling, [1922] 2 A. C. 180 (military requisition of one fourth 
of premises held not to excuse payment of full rent); (1923) 36 Harv. L. 
REv. 624. 

23 See the Illinois and Massachusetts cases cited supra notes 20 and 22. 

24 See Taulane, Appropriation of Leased Premises and Rent (1895) 29 Am. L. 
REv. 351, 358. 

25 See 2 WILLISTON, CONTRACTS (1920) § 890. 
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versally regarded as conveyances of estates in land.”® But the desired 
result may properly be attributed to dispossession under the power of 
eminent domain,’ by analogy to cases of eviction under paramount 
title.2* The landlord is then entitled to compensation for the destruction 
of his incorporeal hereditament, and this amount must be deducted from 
the award to the tenant. But where the dispossession follows the vesting 
of title, the termination of the rent as of the earlier time *° is to be ex- 
plained only upon the ground that the right to the rent,®° or to a propor- 
tionate part *? of it, passes to the condemnor along with the reversion, — 
and may be deducted from the amount payable to the tenant.** 


THE EFFECT OF AN ARBITRATION AGREEMENT ON THE STATUTE OF 
Limitations. — Under modern variations’ and statutory modifica- 
tions * of the original common law * rule governing arbitration * agree- 


26 See 2 Tirrany, LANDLORD AND TENANT (1910) 1186. 

27 See 2 Tirrany, loc. cit. supra note 26; 2 Lewts, Eminent Doman, § 718. 

28 Such eviction gives the tenant a defence to the payment of rent. Blair v. 
Claxton, 18 N. Y. 529 (1859) ; Fillebrown v. Hoar, 124 Mass. 580 (1878). 

29 See Lodge v. Martin, supra note 109. 

30 See Matter of Morgan R. R. & S. S. Co., supra note 20, at 375. Here it was 
said that the condemnor gets the right to the rents by expropriation of the owner’s 
rights. The rent prima facie passes upon a voluntary conveyance of the reversion. 
See 2 TrrFANY, LANDLORD AND TENANT, I105. 

81 Where part of the reversion is voluntarily conveyed, a proportionate part of 
the rent passes to the grantee. Biddle v. Hussman, supra note 21. 

32 Of course the situation may be met by a provision in the lease. Burbridge v. 
New Albany & Salem R. R., 9 Ind. 546 (1857). For several forms of provisions, 
see Lewis, LEASES OF REAL PROPERTY (1924) 464, 465. Or a statute may provide 
for the apportionment of the rent where only a part of the property is taken. Cf. 
Gillespie v. Thomas, 15 Wend. 464 (N. Y. 1836) ; McCardell v. Miller, 22 R. I. 96, 
46 Atl. 184 (1900). Furthermore, a statute may constitutionally limit the com- 
pensation of a tenant under a lease, executed subsequently to its passage, to the 
annual income, during the period of the lease, of the entire damages awarded. 
Turner v. Robbins, 133 Mass. 207 (1882). 

1 See infra note 11. 

2 Most states have statutory provisions applying to arbitration. See 3 WILLIs- 
Ton, ConTRACTS (1920) § 1930; Grossman, Trade Security under Arbitration Laws 
(1926) 35 YALE L. J. 308, 323. Many of the statutes do not change the old com- 
mon law allowing revocation of the agreement. See AnNuAL Report oF Com- 
MITTEE ON ARBITRATION, CHAMBER OF COMMERCE OF STATE OF NEw York (1926) 
5; 3 Wrtiston, Contracts, § 1721. New York in 1920 passed the first modern 
statute. N. Y. Laws 1920, c. 275, N. Y. Cons. Laws (1920) c. 72. For the im- 
portant provisions of this statute, see infra note 22. This statute has been copied 
with more or less fidelity in a number of other jurisdictions. N. J. Laws 1923, c. 
134, p. 29; Mass. Acts & RESOLVES (1925) c. 294; Ore. Gen, Laws 1925, c. 186, p. 
279; Act of Feb. 12, 1925, 43 Stat. 883. Wisconsin enacted a copy omitting the 
new “ teeth” provided. Wis. Laws 10923, c. 447. The Washington act, while of the 
old class, has been interpreted to give the same protection to arbitration agreements 
that the modern New York statute gives, except specific enforcement. See Heuston, 
Settlement of Disputes by Arbitration (1926) 1 Wasu. L. REv. 243. 

3 The old common law treatment of arbitration agreements robbed them of 
much of their usefulness. Vynior’s Case, 4 Co. 302 (1609), established the doctrine 
that arbitration agreements were revocable. A century later the doctrine was 
enunciated that arbitration agreements are void as ousting the court’s jurisdic- 
tion. Kill v. Hollister, 1 Wils. 129 (1746). 

4 Arbitration has been variously defined. See definitions collected in Broom, 
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ments, the effect of such a clause in a commercial contract * upon the 
Statute of Limitations *° may be quite extensive; yet the judicial utter- 
ances on the question are practically negligible. 

By the weight of authority in this country a general’ arbitration 
clause will not bar * an action at law brought in violation of it. And 
the same rule obtains where the clause provides for a determination of 
specific facts and is not in the form of a condition precedent. Since 
nothing bars immediate resort to a court of law, it is uniformly held 
‘that the Statute of Limitations starts running at once upon a breach of 
the contract.’? 

Where, however, a specific arbitration agreement is expressed to be a 
condition precedent, it may constitute a bar to legal proceedings." A 


FIELD, COMMERCIAL ARBITRATION (1927) 23. Technical distinctions have been 
drawn between “arbitration” and “appraisement.” See 4 Pace, Contracts (2d 
ed. 1920) § 2530. And it has been held under the New York Arbitration Law, 
supra note 2, that only such agreements are “arbitration agreements ” which were 
such prior to the enactment of the law. Williams v. Hamilton Fire Ins. Co., 118 
Misc. 799, 1904 N. Y. Supp. 798 (1922). The term will be used in this Note in a 
broad sense to mean a provision by the parties for the determination by an im- 
partial person or persons, designated or to be chosen in some defined manner, of 
any or all matters arising under a contract which may be in dispute between the 
parties. 

5 See Stone, Scope and Limitation of Commercial Arbitration (1922) 10 Acap- 
EMyY OF Pot. Scr. Proc. 501, 502; United States Arbitration Law and its Applica- 
tion (1925) 11 A. B. A. J. 153; Atlantic Fruit Co. v. Red Cross Line, 5 F. (2d) 
218, 220 (C. C. A. 2d, 1924). Interest was greatly awakened through the publi- 
cation of Coen, COMMERCIAL ARBITRATION AND THE LAw (1918). Many trade 
associations are making arbitration compulsory on their members. See Baines, 
Arbitration in the United States (1923) INTERNATIONAL CHAMBER OF COMMERCE, 
Digest No. 44. 

6 The English prototype of the American statutes reads: “All actions... 
grounded on contract shall be commenced and sued within . . . six years next after 
the cause of such action or suit.” The American statutes may be found collected 
in 2 Woop, Lrmiration oF Actions (4th ed. 1916) appendix. 

7 Clauses providing for adjustment of all disputes arising under a contract, 
including the existence of liability, are frequently termed “ general,” while clauses 
providing for the determination of specific facts or values are called “ special” or 
“ specific ” clauses. 

8 See cases cited in (1924) 33 Yate L. J. 590; (1923) 12 Catir. L. Rev. 32; 
(1914) 47 L. R. A. (N. Ss.) 337, 354, note; 3 WitListon, ContTRACcTs, §§ 1930, 1721. 
In England, while any arbitration clause if not expressed to be a condition precedent 
to the arising of a cause of action cannot be set up in bar of an action brought in 
violation, nevertheless application may be made under the English Arbitration Act 
to the court-for a stay which it is in the discretion of the courts to grant. (1889) 
52 & 53 Vict. c. 49. See RussELL, ARBITRATION AND AWARD (11th ed. 1923) 77, 
78, 9h (1919) 32 Harv. L. Rev. 584, 585. 

8 See authorities cited supra note 8; (1914) 47 L. R. A. (N. Ss.) 337, 378, note. 
Where the arbitration agreement will not be enforced in bar, nominal damages will 
be given for its breach. Munson v. Straits of Dover S. S. Co., 99 Fed. 787 (S. D. 
N. Y. 1900). See 3 Witxiston, ConTRACTS, § 17109. 

10 The rule stated in the cases for the accrual of a cause of action is the mo- 
ment resort may be had to the courts. Boyd v. Buchanan, 176 Mo. App. 56, 162 
S. W. 1075 (1914); Larue v. Kershaw Contracting Co., 177 Ala. 441, 59 So. 155 
(1912) ; Sweetser v. Fox, 43 Utah 40, 134 Pac. 599 (1913); McPherson v. Swift, 
22 S..D. 165, 116 N. W. 76 (1908). See 2 Woon, loc. cit. supra note 6. 

11 This is so in England where the arbitration clause, whether it be “ general ” 
or “ specific,” is stated to be a condition precedent to suit. Scott v. Avery, 5 H. L. 
Cas. 811 (1856). See RUSSELL, op. cit. supra note 8, at 116; (1979) 32 Harv. L. 
REv. 584, 586. Some jurisdictions in the United States follow this view. See 3 
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recent case }* held that in view of such a provision the period of limita- 
tions did not begin until an award ** had been made. Since by the terms 
of the contract the award was a condition precedent to liability,’* the 
result is sound and in accord with the general rule that no resort to a 
court of law may be had until all express conditions *° are met, and that 
consequently, until then, no “‘ cause of action” within the meaning of 
the statute accrues.'® The fact that the period of limitations may elapse 
before fulfillment of the condition is, of course, not material and the ac- 
crual of the cause of action is not accelerated by the fact that damages 
may be caused long before.’* It might be contended that since, for some 
purposes at least, the arbitration clause is held to go only to the 
“remedy,” 18 the cause of action accrues within the meaning of the 


WILLISTON, Contracts, § 1721, n. 60. The majority uphold a “ specific” clause 
as a bar where me is expressed to be a condition precedent. See (1924) 33 YALE L. J. 
590; (1923) 12 Caxtr. L. REv. 32; (1914) 47 L. R.A. (N. S.) 337, 380, note. 

12 Cayser, Irvine & Co., Ltd. v. Board of Trade, 136 T. L. R. 7 (1926). The 
English Government requisitioned the claimant’s steamer under a charterparty 
containing a clause that all war risks should be undertaken by the charterers, and 
that “any dispute . .. shall be referred to arbitration . . . and that such arbi- 
tration shall be a condition precedent to the commencement of any action.” The 
steamer was lost at sea. After the lapse of more than six years the claimant sought 
damages, and an award against the Crown was made by the arbitrators. The 
claimant brought an action on the award and the Crown pleaded the Statute of 
Limitations. From a finding in favor of the Crown, the claimant appealed. Held, 
that under the provisions of the charterparty, no right of action arose until the 
making of the award and the action was therefore not barred. Appeal allowed. 

13 Assuming that a cause of action has arisen and the statutory period has 
elapsed before arbitration proceedings, two questions may be raised: (1) Are the 
arbitrators bound to apply the Statute of Limitations? (2) If they do not and 
render an award, can the award be upset for mistake of law? The first question 
was raised in England, where, under the English statute, the arbitrators may apply 
to the court for instructions on law, and was answered in the affirmative. In re 
Astley, etc. Coal Co., 68 L. J. Q. B. (N. S.) 252 (1899). As to the second ques- 
tion, the view generally taken in the absence of statute is that awards will not be 
set aside because arbitrators have erred in their judgment upon the facts or the 
law. Fudickar v. Guardian Mutual Life Ins. Co., 62 N. Y. 392 (1875); Jenkins v. 
Meagher, 46 Miss. 84 (1871). The provisions of the New York statute, supra note 
2, providing for upsetting in defined cases, have been construed to exclude vacat- 
ing of the award for errors of law. Itoh & Co., Ltd. v. Boyer Oil Co., 198 App. 
Div. 881, 191 N. Y. Supp. 290 (1921); Goff & Sons v. Rheinauer, 199 App. Div. 
—— <7 Y. Supp. 92 (1922) ; Everett v. Brown, 120 Misc. 349, 198 N. Y. Supp. 
462 (1923). 

14 The condition precedent, however, may be merely reference to arbitration, 
not a valid determination by the arbitrators. See Second Society of Universalists 
v. Royal Ins. Co., Ltd., 221 Mass. 518, 525, 109 N. E. 384, 387, 388 (1915). 

é 15 See Burnham, Arbitration as a Condition Precedent (1897) 11 Harv. L. 
EV. 234. 

16 See cases collected in 1 Woop, op. cit. supra note 6, at 629, 632. The condi- 
tion may be excused by waiver or prevention like any other condition. See 3 
Wuuiston, Contracts, § 1721, n. 64. And the agreement to arbitrate may be 
— by mutual consent. Engvall v. Buchie, 73 Wash. 534, 132 Pac. 231 

1913 

17 See 3 WILLISTON, ConTRACTS, § 2004, n. 36. 

18 Where the question is one of conflict of laws, the rule is stated to be that 
“an agreement that . . . differences arising under a contract shall be submitted to 
arbitration relates to the ‘law of remedies, and the law that governs remedies is the 
law of the forum.” See Meacham v. Jamestown, etc. R. R., 211 N. Y. 346, 352, 105 
N. E. 653, 655 (1914). This rule is uniformly followed in this oe mf 
Asphalt Refining Co. v. Trinidad Lake, etc. Co., 222 Fed. 1006 (S. D. N. Y. 1915); 
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statute when the main promise is broken, although no right to enforce 
liability therefor exists until the procedural requirements are complied 
with. But this would be in direct contradiction to the terms of the 
contract ** and to the accepted construction of “ accrual of the cause of 
action.” ° And the contract obviously is not within the exception that 
when some preliminary step is necessary to the bringing of a suit, and 
that step rests solely with the claimant, he cannot defeat the operation 
of the statute by a failure to act.” 

A more troublesome question arises under a modern arbitration stat- 
ute,”* providing that the arbitration agreement may be specifically en- 
forced and directing a stay of proceedings awaiting such action. It may 
be suggested that the rule as stated in the cases ** should be taken liter- 
ally and that the statute should run only from the moment resort may be 
had to the courts. If this view were accepted, the result would follow 
that every arbitration clause in a contract under the arbitration statute 
would have an effect similar to that of an express condition precedent in 
the absence of statute. This result would be unfortunate, since it is 
contrary to the needs of business men * and to the spirit of the arbitra- 
tion *° statute as well as that of the Statute of Limitations *° itself, and 


Aktieselskabet, etc. v. Rederiaktiebolaget Atlanten, 232 Fed. 403 (S. D. N. Y. 1916), 
aff'd, 250 Fed. 935 (C. C. A. 2d, 1918); The Eros, 241 Fed. 186 (E. D. N. Y. 
1916). But see Heuston, supra note 2, at 255. 

19 Under the terms of the contract, no breach exists for which liability may be 
attached until the condition to the existence of a breach — namely, the determina- 
tion of the arbitrators that there was a breach for which liability is to arise — is 
complied with. See Burnham, supra, note 15, at 247, 248. 

20 See supra note Io. 

21 This rule applies to such acts as giving formal notice or asking leave of court 
to bring actions, acts which a party has the option and ability to do immediately. 
See Spokane County v. Prescott, 19 Wash. 418, 53 Pac. 661 (1898). 

22 The New York statute, enacted in 1920, is the prototype for the modern 
statutes on this subject. N. Y. Laws 1920, c. 275. The important provisions are: 
“Section 2. A provision in a written contract to settle by arbitration a contro- 
versy thereafter arising between the parties to a contract . .. shall be valid, en- 
forceable and irrevocable. ... Section 3. A party aggrieved by the failure, 
neglect or refusal of another to perform under a contract . . . providing for arbi- 
tration, . . . may petition the supreme court . . . for an order directing that such 
arbitration proceed in the manner provided for in such contract. ... Section 4. 
[In case the provision fails to name an umpire or if the named arbitrators fail to 
perform] the supreme court shall designate . . . an arbitrator . . . who shall act 
under the said contract . . . with the same force and effect as if he . . . had been 
specifically named therein. ... Section 5. If any suit . . . be brought [in viola- 
tion of the arbitration agreement] the supreme court shall stay the trial of the ac- 
tion until such arbitration has been had in accordance with the terms of the settle- 
ment.” This act has been substantially copied by the Federal Arbitration Act. 43 
Strat. 883 (1926). 28 See supra note Io. 

; pet. is common understanding that business men desire expeditious settlement 
of claims. 

25 Emphasis is placed on the efficacy of arbitration as a means of expeditious 
determination of claims. See Wheless, Arbitration as a Judicial Process of Law 
(1924) 30 W. Va. L. Q. 209, 211; Bernheimer, Advantages of Arbitration Pro- 
cedure (1926) 124 ANNALS OF AMERICAN ACADEMY, 98; (1925) 11 A. B. A. J. 153, 
155; Cohen and Dayton, The New Federal Arbitration Law (1926) 12 Va. L. Rev. 
1, 5. While attention here is directed to delays in litigation, the policy of the act 
is directed to speedy termination of claims from the moment the acts causing dis- 
pute arise. See Zimmerman v. Cohen, 236 N. Y. 15, 21, 139 N. E. 764, 765 (1923). 

26 The policy behind the statute is in large part, the prevention of stale claims 
with their companions — lost testimony and hazy memory. See 1 Woon, op. cit. 
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it is submitted that it is erroneous upon a proper construction of the 
statute. The rule of resort to the court as the test of the accrual of a 
cause of action was not prescribed in the Statute of Limitations but was 
developed by construction at a time when a court was the only means of 
enforcing by legal sanction a right to reparation from another. The 
breach of the promise marked the nativity of the cause of action because 
it was assumed, viewing the situation prospectively, that the court would 
subsequently perform its duty and determine the existence of a breach 
with consequent liability as of the original date. If, instead of the 
courts, arbitrable settlement had been established as the sole abode of 
redress, it is fair to assume that the rule would have been phrased in 
terms of resort to arbitration. The arbitration statute under discussion 
establishes a second procedural method under legal sanction perform- 
ing the function of a court. While it would seem inaccurate to say that 
there are two 2” remedies ** now given, there are two procedural methods 
for securing one remedy. 

Under the view submitted, the result would be the same even if the 
arbitration clause is expressed to be a condition precedent. For a state- 
ment to that effect can have no greater efficacy to delay the running of 
the statute than a similar provision for determination by a court. So 
also it would seem that the same policy which requires tolling of the 
Statute of Limitations during the progress of litigation in court, would 
require it during settlement by arbitration.”® 


THE New Onto Corporation Act. — The Uniform Corporation Act, 
which has been under preparation since 1909, is now in its tenth draft.* 
But meanwhile a steadily increasing number of states have been com- 


supra note 6, §§4, 5. Though time be saved in the process of deciding claims 
through arbitration, this policy would not be subserved if many years were allowed 
to elapse before resort to the process. 

27 See Cohen, Law of Commercial Arbitration and the New York Statute 
(1921) 31 YALE L. J. 147; Cohen and Dayton, supra note 25; (1925) 11 A. B.A. J. 
153. For conflicting views on policy recognizing the establishment of a distinct 
procedural system, compare Stone, supra note 5, with Grossman, Need of Arbitra- 
tion (1923) 10 ACADEMY OF Pot. Sct. Proc. 517. 

28 Language to this effect used by Cardozo and Crane, JJ., because of its am- 
biguity, possesses great capacity for misconstruction. See Matter of Berkovitz v. 
Arbib & Houlberg, Inc., 230 N. Y. 261, 272, 130 N. E. 288, 290 (1021) ; Zimmerman 
v. Cohen, supra note 25, at 1, 139 N. E. at 765. 

29 For a statement of the policy and rule for tolling of the statute during 

judicial proceedings, see Woon, op. cit. supra note 6, §253(a)(1). In the absence of 
a modern arbitration statute, the majority view is that the Statute of Limitations 
is not tolled during resort to arbitration where it is had after a cause of action has 
arisen. Cowart v. Perrine, 18 N. J. Eq. 454 (1867), 21 N. J. Eq. ror (1870). 
Contra: Adm’r of Colkings v. Thackston, Cam. & Nor. 93 (N. C. 1800). This 
seems sound since in the absence of such a statute, arbitration is not a distinct 
legally sanctioned mode of redress. But cf. Isaacs, Two Views of Commercial Arbi- 
tration (1927) 40 Harv. L. REv. 929. 
_ 1 For the report of the drafting committee to the 1924 Conference on Uniform 
State Laws, including a copy of the ninth draft, see Hanpsoox or Nationat Con- 
FERENCE OF COMMISSIONERS ON UNIFORM Laws (1924) 542. The discussion of this 
draft at the conference is contained in the same volume. References in this Note 
are to the tenth draft, to be submitted to the Commissioners in August, 1927. 
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pelled by the immense and complex development of corporation law to 
replace antiquated statutes and haphazard amendments with integrated 
codes.” Ohio is the latest addition to the list.* 

The doctrine of wltra vires, with its metaphysical subtleties, has long 
been the subject of criticism by writers * and the cause of conflicting 
judicial utterances, but it has received little attention by the legislatures.° 
Attempted delimitations by the courts through reliance on “ illegality,” ° 
“ estoppel,” * “ constructive notice ” * and “ public policy ” ® have been 
uniformly unsuccessful. The new Act in sweeping terms declares that a 
“corporation shall have the capacity possessed by natural persons to 
perform all acts, within or without the state.”?° The latest draft of 
the Uniform Corporation Act contains a similar provision.11 Though 
the new doctrine is undoubtedly sound, many questions may arise as to . 
its intended scope. Under existing law, many things— for example, 
being a juryman ‘* — cannot be done vicariously. Is the corporation’s 


2 See, e.g., Fra. Gen. Laws (1925) c. 10006. See Report ON REVISION OF 
Oxuto Corporation Laws (Ohio Bar Ass’n, 1926) 25. 

3 Onto Gen. Corp. Act, effective June 9, 1927, as §§ 8623-1 to 8623-138 of the 
Oxto Gen. Cope. 

4 See E. H. Warren, Executed Ultra Vires Transactions (1910) 23 Harv. L. Rev. 
495; E. H. Warren, Executory Ultra Vires Transactions (1911) 24 ibid. 354; Car- 
penter, Should the Doctrine of Ultra Vires be Discarded? (1923) 33 YALE L. J. 49; 
Stevens, A Proposal as to the Codification and Restatement of the Ultra Vires Doc- 
trine (1927) 36 ibid. 297. 

5 The only other existing statutory provision appears to be in Vermont. Vr. 
Gen. Laws (1917) §§ 4919, 4923. Similar Canadian legislation has been proposed. 
See Stevens, supra note 4, at 320. 

6 St. Louis, etc. R. R. v. Terre Haute, etc. R. R., 145 U. S. 393 (1892). Com- 
pare the approach in Cent. Transportation Co. v. Pullman’s Palace Car Co., 139 
U. S. 24 (1891). See Harno, Privileges and Powers of a Corporation and the 
Doctrine of Ultra Vires (1925) 35 YALE L. J. 13, 23. Ultra vires action, it has 
often been pointed out, is simply unauthorized, not prohibited, action. See Tracy 
v. Talmage, 14 N. Y. 162, 179 (1856). See also Carpenter, supra note 4, at 50, 61; 
Stevens, supra note 4, at 309-11. But cf. Harriman, Ultra Vires Corporate Leases 
(1901) 14 Harv. L. REv. 332. 

7 Denver Fire Ins. Co. v. McClelland, 9 Colo. 11, 9 Pac. 771 (1885). See 
Thompson, The Doctrine of Ultra Vires in Relation to Private Corporations (1894) 
28 Am. L. REv. 376, 391-92; Carpenter, supra note 4, at 66-67. 

8 Compare McCormick v. Market Bank, 165 U. S. 538 (1897), with Seeberger v. 
McCormick, 178 Ill. 404, 53 N. E. 340 (1809), writ of error dismissed, 175 U. S. 
274 (1899). Compare also Sanford v. McArthur, 18 B. Mon. 411 (Ky. 1857). No 
apparent necessity exists for the addition of this highly inconvenient doctrine to the 
general agency rules of apparent authority; and its historical introduction appears 
to have been largely accidental. See Stevens, supra note 4, at 321-28. And if the 
premise that a corporation cannot do ultra vires acts be sound, of what consequence 
is it whether the other party had notice of that lack of capacity? See Warren, 
CASES ON CORPORATIONS (1910) 719, n 

® See Stevens, supra note 4, at 311-15. 

10 § 8623-8. See (1927) 27 Cor. L. Rev. 594, Note. Of course corporate author- 
ity is still limited but “ No limitation on the exercise of the authority of the cor- 
poration shall be asserted in any action between the corporation and any person, 
except by or on behalf of the corporation against a director or an officer or a per- 
son having actual knowledge of such limitation”; and the directors and officers 
impliedly contract “ with the corporation that they will confine the acts of the 
corporation to those acts which are authorized by the statement of purposes and 

. the articles.” Ibid. 

11 UntrorM Bustness Corp. Act, § 11. 

12 Other examples are acting as judge, being a witness on the stand, a director 
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continuing inability to do such acts a lack of capacity or authority? ** 
And a strong public policy in a particular jurisdiction — for example, a 
clearly worded mortmain statute **— might be taken to modify an 
otherwise established doctrine of general capacity. It may also be 
questioned whether the provision — complementary to that establish- 
ing general capacity — which abolishes the doctrine of constructive 
notice,> may not result in a judicial tendency to warp the doctrine of 
actual notice to cover doubtful cases.*® 

The controversy as to the merits of no par stock has narrowed largely 
in recent years to a discussion of the inadequacies of existing statutes.** 
The present enactments in many states have no definite provisions as to 
the consideration which must be received for such shares or as to what 
shall be considered the capital of a corporation having such stock out- 
standing.'* Thus, under some statutes, apparently only a small amount 
of the consideration received need be credited to capital account, the 
rest being surplus — perhaps even payable in dividends.*® So also the 
destruction of stockholder liability, particularly where overvalued prop- 
erty is taken for stock, would be almost complete.*® And under the 
Delaware’‘statute, it was held that shares might be issued at substantially 
the same time to different persons for varying prices if business ex- 
igencies rendered such a course desirable.** The Ohio Act, in accordance 
with recent suggestions, effectively meets these difficulties by permitting 


in a corporation, a soldier. So of the practice of law. Matter of Co-operative 
Law Co., 198 N. Y. 479, 92 N. E. 15 (1910). In general, however, there is nothing 
to prevent the legislature from removing the inhibition against the doing of these 
acts through agents, and corporate significance might thereupon be attached to 
their performance by the proper human beings. 

18 In HANDBOOK, supra note 1, at 188, the draftsman of the Uniform Act, Pro- 
fessor Stevens, apparently regards it as a lack of authority. 

14 Cf. McIvaine v. Foreman, 292 Ill. 224, 126 N. E. 749 (1920). It might 
similarly be argued that a public utility corporation should have no capacity to 
make a grant or long lease of all its assets and its franchise and thereby disable itself 
from serving the public. This is a ground on which the much discussed case of 
Cent. Transportation Co. v. Pullman’s Palace Car Co., supra note 6, might be sus- 
tained. Contra: Bath Gas Light Co. v. Claffy, 151 N. Y. 24, 45 N. E. 390 (1896). 

15 § 8623-9. See note 8 supra. 

16 Cf. State v. Bank of Hemingford, 58 Neb. 818, 80 N. W. 50 (1899) (bank 
engaging in the wltra vires operation of a grocery store). 

17 See Bonbright, The Dangers of Shares Without Par Value (1924) 24 Cot. L. 
Rev. 449. Cf. Berle, Problems of Non-Par Stock (1925) 25 ibid. 43. 

18 See WICKERSHAM, STOCK WITHOUT Par VALUE (1927) cc. IV, V, for an 
analysis of the various no par stock statutes. See also ANALYSIS OF THE 
DELAWARE AMENDMENTS (Corp. Trust Co. 1927) 11-15. 

19 WICKERSHAM, op. cit. supra note 18, c. IV, passim. See also Bonbright, 
supra note 17, at 461-66. But cf. Berle, supra note 17, at 48. 

20 See Bonbright, supra note 17, at 459-60, 462-66. See also WICKERSHAM, 
op. cit. supra note 18, §§ 65, 66. Cf. note 25 infra. 

21 Atlantic Refining Co. v. Hodgman, 13 F. (2d) 781 (C. C. A. 3d, 1926). See 
WICKERSHAM, Op. cit. supra note 18, §§ 37, 38. The requirement that par stock be 
sold at least at par being of course not involved, it would seem that the courts 
might well uphold such transactions if they are affirmatively shown to be fair. © 
The new Ohio Act, however, influenced doubtless by the possibility of the use of 
the Hodgman case doctrine as a cloak for unfair practices, provides that the issue 
price “ shall be equal in respect of all the shares of the same class authorized to be 
issued at the same time.” § 8623-17(b). 
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the issuance of such shares only for a previously determined 7? and an- 
nounced amount of consideration.** The total amount of consideration 
received becomes capital unless otherwise specified at the time of fixa- 
tion of the issue price.** Where shares are issued for a consideration 
other than cash, a public statement must be filed showing the shares so 
issued and describing the property received in return.*° 

The requirements of publicity thus made illustrates a tendency, which 
appears also in other portions of the Act, to attack undesirable practices 
by the requirement of publication of the facts rather than by prohibi- 
tion. Thus, the problem of voting trusts, as in the few other statutory 
provisions on the subject,”° is met by providing express permission, con- 
ditional on the agreement being kept open on equal terms to all other 
stockholders of the same class and a copy filed in the office of the 
corporation.”’ The judicial permission ** to a straitened corporation to 
issue par shares at a discount is given legislative sanction with an ex- 
press preservation of the stockholders’ right of preémption; but a state- 
ment setting forth the facts must be filed with the secretary of state.?® 
Where a dividend is paid out of capital surplus, notice of its source must 
be given to the stockholders.*® Recent criticisms of secrecy in corporate 
management *! are met by unusually specific requirements as to furnish- 


22 § 8623-17. The amount of consideration to be required may be fixed in the 
articles of incorporation, or by the incorporators, or by a majority vote of the 
outstanding shares of the class to be issued and a like vote of the shares of all 
classes — whether ordinarily voting or not— any of whose rights would be sub- 
ordinate to those of the class to be issued, or by the board of directors if there 
are no such shares or in case of provision to that effect in the articles. 

23 Ibid. The report of the drafting committee assigns five reasons for requir- 
ing fixation of consideration: for tax purposes; to determine whether shares of the 
same issue have been illegally sold at different prices; to determine capital account; 
to enable the stockholder more readily to ascertain his equity; to render more 
difficult of accomplishment the dilution of such equity. See Report, supra note 2, 
at 69-70. 

24 §§ 8623-23, 8623-37. 

25 § 8623-26. This provision applies to all shares whether par or no par. It 
may be noted that this requirement of publication is practically the only serious 
attempt to safeguard the corporate creditor when stock is issued for property. The 
valuation at which the property was taken is not to be overthrown without clear 
evidence that it was “knowingly and intentionally ” overvalued, and it is ex- 
plicitly made clear that the stockholder is under no liability to the creditor other 
than derivatively through the corporation. §§ 8623-24 to 8623-28. Cf. Unrrorm 
Business Corp. Act, § 17, making such valuations conclusive. The desirability of 
at least the latter provision is doubtful. Further, under the Ohio Act the stand- 
ard of “the fair value of such considerations to the corporation” is not clear. 
§ 8623-25. To what extent may prospective value be included? Cf. See v. Hep- 
penheimer, 69 N. J. Eq. 36, 61 Atl. 843 (1905). It may be conceded that the 
express permission for the payment of organization expenses by the corporation re- 
moves one of the chief reasons for property overvaluation. § 8623-29. For a gen- 
eral analysis of the basis of the doctrine of stockholder liability, see (1926) 39 
Harv. L. Rev. 757. 

26 Dev. Rev. Cope (1915) § 1932; Fra. Gen. Laws (1925) c. 10096, § 19; Mb. 
Ann. Cope (BacsBy, 1924) § 133; N. Y. Stock Corp. Law, § 50. See Unrrorm 
Busrness Corp. Act, § 31. 

27 § 8623-34. 

28 Handley v. Stutz, 139 U. S. 417 (1891). See WickERsHAM, op cit. supra 
note 18, § 65. 

29 § 8623-16. 
80 § 8623-38. 81 RipLey, MAIN STREET AND WALL STREET (1927) c. VII. 
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ing information to the stockholders regarding the financial situation of 
the business.*? 

Stock ordinarily non-voting is expressly permitted to vote on pro- 
posed alterations in the capital structure of the corporation which would 
adversely affect its existing rights.** But this permission apparently 
does not extend to the case of a voluntary dissolution.** The validity 
of this distinction seems doubtful; *° although it may be based on the 
fact that upon dissolution the stockholder will receive the then value of 
his interest, while this would not be true where there was simply an 
alteration in the preferences of his stock.*® Authority is given to the 
corporation to hold the shares of any other corporation without limita- 
tion *’ and its own stock in specified situations.** No provision appears 
in the Act with reference to the vexing problem of de facto corporations. 
Had the certificate of the secretary of state been made conclusive, as is 
today a common statutory provision,*® instead of only prima facie evi- 
dence of incorporation,*® many of the questions of collateral attack upon 
corporate existence that may arise would have been precluded. Doubt 
as to the exact duty of care owed by a director to his corporation ** might 
have been removed by a provision similar to § 35 of the proposed Uni- 
form Corporation Act.*” 


32 §§ 8623-63, 8623-64. 33 § 8623-15. 

34 Provision is made for the notification of non-voting shareholders when a 
special meeting is held for the purpose of voluntary dissolution, but apparently 
they are not allowed to vote. See § 8623-79. The power given to make such sales 
despite the dissent of a few shareholders is itself one of the unusual and desirable 
features of the new Act. §§ 8623-65, 8623-84. 

35 It is contrary to the probably better construction of most other statutes pro- 
viding for non-voting stock, even those not providing that it may vote on altera- 
— in the capital structure detrimental to its rights. See (1927) 40 Harv. L. 

V. 994. 

36 Compare the careful provisions to assure the dissenting shareholders the fair 
value of their shares where all the assets of the corporation are as a preliminary 
to dissolution sold to another company. §§ 8623-72, 8623-84. 

87 § 8623-8. It is possible that this broad grant will be cut down by construc- 
tion to the more usual provision requiring that the stock purchased be that of a 
corporation incorporated for purposes similar to those specified in the charter of 
the holding company, or to the somewhat broader and preferable phraseology of 
the Uniform Business Corporation Act that the holding must be “to accomplish its 
purpose as stated in the articles of incorporation.” See Unrirorm Business Corp. 
pec : 12. Cf. State v. Atlantic City & Shore R. R., 77 N. J. L. 465, 72 Atl. 111 

1909). 

38 § 8623-41. The purchase may be made only where it will not impair the cor- 
poration’s capital and is either in pursuance of a provision of the articles of in- 
corporation allowing redemption of shares by purchase, or the stock is taken in 
satisfaction of a debt, or the purchase is made out of surplus available for divi- 
dends with the authorization of two-thirds (or such vote as the articles may re- 
quire) of all the shares, regardless of voting limitations, and does not favor one 
shareholder over another, or it is made for resale to employees, or is made from an 
employee who bought under a repurchase agreement. 

39 See REPORT ON Unirorm Bustness Corp. Act (National Conference of Com- 
missioners on Uniform Laws, 1927) 17-20. 40 § 8623-117. 

41 Compare, e.g., Spering’s Appeal, 71 Pa. 11 (1872) with Hun v. Cary, 82 
N. Y¥. 65 (1880). 

42 “ Officers and directors shall be deemed to stand in a fiduciary relation to 
the corporation, and shall discharge the duties of their respective positions in good 
faith, and with that diligence, care and skill which ordinarily prudent men would 
exercise under similar circumstances in like positions.” 
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RECENT CASES 


ADMIRALTY — EQUITABLE JURISDICTION RECOVERY OF FRAUDULENTLY 
PRocURED PAYMENTS ON INSURANCE PoLicy.— The libellant brought an 
action to recover money paid on two marine insurance policies on the ground 
that payment was made in reliance on misrepresentations by the insured as to 
the sea-worthiness of the vessels. The lower court dismissed the libel for want 
of jurisdiction, and the libellant appealed. Held, that since this action is 
based on fraud and deceit, it is in its nature equitable and as it is a matter not 
wholly maritime, admiralty is without jurisdiction. Home Ins. Co. v. Mer- 
chants’ Transportation Co., 16 F. (2d) 372 (C. C. A. oth, 1926). 

Admiralty courts are broadly described as courts of justice applying equi- 
table doctrines. See United States v. Cornell Steamboat Co., 202 U. S. 184, 
194 (1905); Toledo S. S. Co. v. Zenith Transportation Co., 184 Fed. 391, 
309 (C. C. A. 6th, 1911). But the application of equitable doctrines is strictly 
confined to matters wholly maritime in their nature. Thus a court of ad- 
miralty will not entertain a suit for an accounting unless it is incidental and 
subordinate to the main action. See (1920) 33 Harv. L. Rev. 858. Cf. The 
Zillah May, 221 Fed. 1016 (W. D. Wash. 1915). Nor will the equitable de- 
fense of mutual mistake be allowed, the reason assigned being that such 
practice would be equivalent to allowing reformation of contracts in admiralty, 
a matter which is wholly within chancery jurisdiction. Meyer v. Pacific Mail 
S. S. Co., 58 Fed. 923 (N. D. Cal. 1893). See The Eclipse, 135 U.S. 500, 
608 (1890). However, fraud may be pleaded defensively, since admiralty 
will not aid a wrongdoer. Thus had the suit been upon the policy in the prin- 
cipal case, the libellant would have had a good defense. Higgins v. Anglo- 
Algerian S. S. Co., 248 Fed. 386 (C. C. A. 2d, 1918); The Hero, 6 Fed. 526 
(E. D. Pa. 1881). But fraud may not be made the basis of affirmative relief. 
Thus where the libellant sued to recover insurance alleging that the libelee 
fraudulently represented that the risk in question was included within the 
policy, it was held that admiralty had no jurisdiction since the suit sounded 
in tort for fraudulent representations and was not based on a maritime con- 
tract. Williams v. Providence Washington Ins. Co., 56 Fed. 159 (S. D. N. Y. 
1893). Cf. Simmons Transportation Co. v. Alpha Portland Cement Co., 286 
Fed. 955, 958 (S. D. N. Y. 1922). See The Electron, 48 Fed. 689 (S. D. 
N. Y. 1891). The decision in the principal case would seem to follow, for it 
is in substance the converse situation. In one respect, however, admiralty has 
seemingly adopted a doctrine hitherto solely equitable. It has been held that 
a surety may be impleaded in admiralty suits against his principal although 
the suretyship agreement can hardly be termed a maritime matter. Evans 
v. New York & Pacific S. S. Co., 163 Fed. 405 (S. D. N. Y. 1906). See The 
Ada, 250 Fed. 194, 198 (C. C. A. 2d, 1918). But see ibid. at 197. 


CHATTEL MortGaces — RECORDING AND REGISTRY — ForFEITURE OF AUTO- 
MOBILE USED IN CARRYING LIQUOR WHEN BROUGHT INTO THE STATE 
WITHOUT THE MortTcGAGEE’s ConsENT.— The Herold Motorcar Company 
sold to one Newcomb an automobile taking back a chattel mortgage which it 
duly recorded in Ohio. Newcomb was arrested in Kentucky while engaged in 
transporting liquor in the automobile. A statute provided that “the court 
upon the conviction of the person so arrested shall order a sale of the prop- 
erty seized and the officer . . . shall pay all valid recorded liens.” Ky. Srat. 
Supp. (1926) § 2554a12. The commonwealth instituted proceedings to con- 
fiscate the automobile and the mortgagee intervened, alleging that the car had 
been taken into Kentucky without its consent. The commonwealth de- 
murred. The demurrer was sustained and the mortgagee appealed. Held, 
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that “recorded valid liens” included those recorded in other states from 
which the chattel is taken without the consent of the mortgagee. Judgment 
a Herold Motorcar Co. v. Commonwealth, 287 S. W. 939 (Ky. 
1926). 

A chattel mortgage recorded at the place where the chattel is at the time 
of the creation of the mortgage will ordinarily be held valid in any other 
state to which the property is subsequently taken. Nat. Live Stock Bank v. 
First Nat. Bank, 203 U. S. 296 (1906); Langworthy v. Little, 12 Cush. 109 
(Mass. 1853). In some jurisdictions an exception exists where the chattel is 
removed to another state with the consent of the mortgagee. Newsum v. 
Hoffman, 124 Tenn. 369, 137 S. W. 490 (1911). The court intimated in the 
principal case that even where the removal was without the consent of the 
mortgagee, it is within legislative competence to confiscate his interest with- 
out compensation if the mortgage is not recorded in the state, and that 
the sole question was whether the present statute so provided. See Allison 
v. Teeters, 176 Mich. 216, 142 N. W. 340 (1913). This seems questionable. 
When goods are brought into a state without the consent of the owner, courts 
have recognized that the title of the owner will not be affected in the latter 
state. Edgerly v. Bush, 81 N. Y. 199 (1880). And it is asserted that this is 
due to a lack of jurisdiction over the interest of the owner in the chattel. 
Beale, Jurisdiction over Title of Absent Owner in a Chattel (1927) 40 Harv. 
L. Rev. 805. As a statute allowing a forfeiture of the mortgagee’s interest 
unless his mortgage was recorded in Kentucky would be of questionable valid- 
ity under this view, the court seems correct in construing the statute to allow 
compensation. However, had the mortgagee been unwilling to accept com- 
pensation the possibility of this lack of jurisdiction would raise grave doubts 
as to the constitutionality of the statute as applied to him even under this 
interpretation. 


CoNSTITUTIONAL Law— DvE Process — ProcepurE.— An Ohio statute 
made the manufacture or possession of liquor punishable in some cases by 
imprisonment and in others by fines, varying greatly in amount according to 
the discretion of the trial judge. The mayor of every municipality had juris- 
diction to try such offenses committed anywhere within the county. This 
trial was without a jury (except where imprisonment was a part of the 
penalty) and the judgment of the mayor’s court could be set aside on review 
only on the ground that it was so clearly unsupported by the weight of the 
evidence as to indicate some misapprehension or mistake or bias on the part 
of the trial court. The state statute provided further that half of the fines 
collected should go to the treasury of the municipality. OH1o Gren. Cope 
(THROCKMORTON, 1926) §§ 6212 (13) et seg. In disposing of its share, the 
village of North Chapel Hill provided by ordinance that the mayor should 
receive in addition to his regular salary the amount of his costs in such 
cases. These costs are paid by the defendant only in case of conviction. The 
defendant in a trial before the mayor of North Chapel Hill objected that the 
mayor was disqualified to sit because of interest, but the objection was over- 
ruled and a conviction was affirmed by the state court. The defendant then 
brought error to the Supreme Court of the United States. Held, that this 
practice was not “due process.” Judgment reversed. Tumey v. State of 
Ohio, 47 Sup. Ct. 437 (U. S. 1927). 

One of the earliest traditions of the common law was that the slightest 
pecuniary interest of any judicial officer would disqualify him. Cf. Bonham’s 
Case, 2 Brownl. 255 (1610). See Plucknett, Bonham’s Case and Judicial 
Review (1926) 40 Harv. L. Rev. 30. An exception was made if the judge’s 
interest was merely that of a taxpayer, on the ground that such interest is 
highly remote, and that no other judge in the locality was free from this ob- 
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jection. See Dimes v. Grand Junction Canal Co., 3 H. L. Cas. 759, 787 
(1852). Statutes which are declaratory of this exception are constitutional. 
Wheeling v. Black, 25 W. Va. 266 (1884). But the objection in the principal 
case was that the judge had a direct and more than negligible interest in con- 
victing the defendant, since his compensation depended on that result. The 
Court frowns on the practice allowed in some states, of paying inferior magis- 
trates fees only in case of conviction. Cf. Bennett v. State, 4 Tex. App. 72 
(1878). Another objection in this case was that the village derived a substan- 
tial pecuniary benefit from convictions, and the mayor, as the chief executive 
officer of the village, would be desirous of filling the village’s treasury and had 
wide discretion as to the amount of the fine. The legislature may parcel out 
the territorial jurisdiction of its courts as it sees fit. Missouri v. Lewis, 
ror U. S. 22 (1880). And a reward or a percentage of the recovery may be 
offered to informers. United States v. Murphy, 16 Pet. 203 (U. S. 1842). 
But the aggregate effect of statute and ordinance in the principal case was 
to give the mayor, both in his individual and in his representative capacity, 
too strong an interest in securing a conviction. 


CoNTEMPT — PUBLICATION OF PHOTOGRAPH OF PRISONER WHOSE IDEN- 
TITY May BECcoME AN IssuE — DISREGARD OF ORDER FORBIDDING THE TAKING 
oF PHoToGRAPHS.— The accused was arrested on a charge of attempted 
murder. It was stated that further charges might be preferred. Before the 
“identification parade ” took place, the defendants published photographs of 
the accused with the fact and circumstances of his arrest. He was identified 
by two witnesses, neither of whom had seen the published pictures. His 
counsel later stated that identity was not in issue on the charge of attempted 
murder. On the charge of assault, which was later brought, identity was in 
issue, but the accused was not identified and the charge was dropped. The 
attorney general obtained a rule nisi to declare the defendants guilty of con- 
tempt. Held, that the publications were calculated to prejudice the accused’s 
right to a fair trial. Rule absolute. The King v. Editor of the “ Daily 
Mirror”, 43 T. L. R. 254 (1927). 

At the opening of a murder trial, the court ordered no photographs to be 
taken in the courtroom. The defendants surreptitiously photographed the 
prisoner on trial in violation of the order and published the photographs in 
their newspaper, whereupon the court after a hearing adjudged them in con- 
tempt, and they appealed. Held, that it was within the proper scope of the 
court’s authority to protect the prisoner from photographic exploitation and 
that it was proper to forbid the taking of photographs within a courtroom in 
the interest of orderly procedure. Ex parte Sturm, 136 Atl. 312 (Md. 1927). 

The decision in the English case is based upon the proposition that any act 
which prejudices a party’s right to a fair trial in respect to proceedings already 
commenced is a contempt of court. Case of Read and Huggonson, 2 Atkyns 
469 (1742); Tate v. State, 132 Tenn. 131, 177 S. W. 69 (1915). That courts 
have been especially careful to protect a prisoner whose identity is in issue 
from possible prejudice is shown by the decisions which hold that it is ground 
for reversal where a police officer shows photographs of the accused to wit- 
nesses who are to be called upon to identify him. Rex v. Ferguson and Dwyer, 
27 Cox C. C. 697 (1924); Rex v. Haslam, 19 Cr. App. R. 59 (1925). And in 
the principal case the publication of the photographs which might have been 
observed by witnesses to be called for the purpose of establishing identity 
would possibly have prejudiced the accused’s right to a fair trial. The fact 
that it did not do so either because the witnesses did not see the photographs 
or because identity did not become an issue is immaterial; the subjection of 
the prisoner to such a dangerous risk is sufficient to warrant conviction for 
contempt. State v. Howell, 80 Conn. 668, 69 Atl. 1057 (1908); see United 
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States v. Toledo Newspaper Co., 220 Fed. 458, 509 (N. D. Ohio, 1915). In 
the Sturm case the contempt does not consist of an obstruction of justice but 
rather of a wilful disobedience of an order of a court having jurisdiction to 
make the order. Concededly a trial court has power to forbid conduct in or 
about the courtroom which is disturbing or calculated to destroy the dig- 
nity of the proceedings. Oswald, Contempt of Court (1892) 3. It is sub- 
mitted that photography in general is of this nature. Moreover, the order 
may be justified on the ground that although the prisoner is compelled to face 
the ordeal of a public trial, the judge had, in his discretion, the power to 
protect the prisoner in his right of privacy. A trial is public for the benefit 
of the accused and it is not conducted for publishers who may profit by its 
photographic exploitation. In any event, the court having jurisdiction, the 
proper remedy, if the order was unreasonable, was to contest the order, not 
to disobey it. Brougham v. Oceanic Steam Navigation Co., 205 Fed. 857 
(C. C. A. 2d, 1913); State v. Erickson, 66 Wash. 639, 120 Pac. 104 (1912). 

CorPoRATIONS — VALIDITY OF DEBENTURE IssvED BY IRREGULARLY Ap- 
POINTED DrrEcToRS TO ONE OF THE Directors. — A and B, sole shareholders 
and directors of the P Corporation, transferred their stock to C, D, E and F, 
and appointed C and D directors. With the acquiescence of the sharehold- 
ers, and without knowledge of the invalidity of their appointment, C and D 
acted as directors for three years. With the assent, separately given, of all 
the shareholders, C and D issued a debenture in the P Corporation to D, to se- 
cure an advance by him to the company, and the money so obtained was used 
in the company’s business. The following year the P Corporation passed an 
extraordinary resolution for a voluntary winding up, and brought this action 
against D and the receiver appointed by him under the debenture for a dec- 
laration that in view of the irregularity in the appointment of the directors the 
debenture was invalid. D pleaded that the issuance of the debenture was 
intra vires the company, and had been ratified by all the shareholders. The 
P Corporation replied that a properly called general meeting was necessary for 
a ratification. Held, that since the transaction was intra vires and honest, and 
for the benefit of the company, it cannot be upset if all the corporators as- 
sented to it though at different times. Parker & Cooper, Lid. v. Reading & 
James, 136 L. T. R. 117 (1926). 

The power to execute mortgages upon the corporate property and also, it 
would seem, to issue debentures is generally vested in the board of directors. 
Wood v. Whelen, 93 Ill. 153 (1879); Hendee v. Pinkerton, 14 Allen 381 
(Mass. 1867); 4 Cook, Corporations (8th ed. 1923) § 712. So the mere 
fact that a transaction of this sort met with the approval of all or most of the 
stockholders does not justify attributing corporate significance to it. Curtin 
v. Salmon River Co., 130 Cal. 345, 62 Pac. 552 (1900). Contra: Norma 
Mining Co. v. Mackay, 241 Fed. 640 (C. C. A. oth, 1917). Cf. Roberts v. 
Hilton Land Co., 45 Wash. 464, 88 Pac. 946 (1907). But where the stock- 
holders have in effect agreed to regard this debenture as an obligation of the 
corporation, there seems no objection to adjusting their rights inter se upon 
that basis, where the rights of creditors of the corporation are not involved. 
Cf. Bushnell v. Consolidated Ice Machine Co., 138 Ill. 67, 27 N. E. 506 
(1891); Doty v. Patterson, 155 Ind. 60, 56 N. E. 668 (1900). The principal 
case is supportable upon another ground as well. Though the statute pre- 
scribes a certain course to be pursued in the selection of directors, and this 
course has not been followed, it is generally said that a corporation is “ es- 
topped ” to deny the authority of one who with the acquiescence of the stock- 
holders has assumed to act as director. Chandler v. Hart, 161 Cal. 405, 119 
Pac. 516 (1911); Gleason v. Insurance Co., 73 N. H. 583, 64 Atl. 187 (1906); 
4 Cook, Corporations, § 713; 2 Morawetz, Private Corporations (2d ed. 1886) 
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§ 638. The doctrine of de facto directors may more properly be rested upon 
the broader ground that such statutory provisions are directory merely, not 
mandatory. Cf. Butler Paper Co. v. Cleveland, 220 Ill. 128, 77 N. E. 99 
(1906). Cases permitting the corporation to benefit by the action of de facto 
officers are not to be sustained upon the estoppel theory. Cf. San Joaquin 
Land & Water Co. v. Beecher, 101 Cal. 70, 35 Pac. 349 (1804); Ohio, etc. 
R. R. v. McPherson, 35 Mo. 13 (1864). If the doctrine is not based upon 
estoppel, it is conceived that knowledge of the manner of appointment, or 
even that the appointment was irregular, is immaterial, and that even the de 
facto director himself may rely upon such a transaction. 


FEDERAL CourTS — REMOVAL OF CAUSES — SEPARABLE CONTROVERSIES. — 
A New York statute allows a joinder of actions by plaintiffs who have either 
joint or several rights to relief where a common question of law or fact exists. 
Sixteen plaintiffs brought in one suit under this statute claims which, though 
several, had a common question of fact. There was diversity of citizeaship as 
to fourteen of the plaintiffs. The state court denied the defendant’s appli- 
cation for removal as to the fourteen plaintiffs. The defendant then filed the 
record in the federal court and was granted an injunction against further 
action in the state court by the plaintiffs, who appealed. Held, that the New 
York statute permits a joinder only for convenience of trial, that if it did 
go further, it could not oust the federal court of jurisdiction, and that, a 
plurality of defendants was not necessary for the application of the separable 
controversy clause. Judgment affirmed. Young v. Southern Pacific Co., 15 
F. (2d) 280 (C. C. A. 2d, 1926). 

Where a plaintiff brings an action, which is in form joint but in substance 
several, against two or more defendants, removal has been refused in some 
cases apparently on the ground that the pleadings in the state court are con- 
clusive where the plaintiff acted in good faith. Alabama, etc. Ry. v. Thomp- 
son, 200 U. S. 206 (1906); Southern Ry. v. Miller, 217 U.S. 209 (1910). It 
might seem to follow that where a state allows two or more plaintiffs to sue a 
defendant in an action which is joint in form only, removal should be refused 
where the state does not act for the purpose of ousting the federal court of 
jurisdiction. Cf. Terral v. Burke Construction Co., 257 U. S. 529 (1922). 
But it has been pointed out that these authorities generally find good faith on 
the part of the plaintiff where the action is in substance joint and bad faith 
where it is in substance several. See (1920) 33 Harv. L. Rev. 970, 971. 
Thus the principal case in emphasizing that the court could regard substance 
and not form is only an apparent departure from those authorities. A state 
cannot intentionally prevent removal to the federal courts. Terral v. Burke 
Construction Co., supra. See Goldey v. Morning News, 156 U. S. 518, 523 
(1895); Courtney v. Pradt, 196 U. S. 89, 93 (1905). But it would seem within 
the proper scope of legislative action to declare some causes joint for con- 
venience in trial, which previously were recognized as several. Cf. Chesa- 
peake & Ohio Ry. v. Dixon, 179 U. S. 131 (1900). The court seems correct, 
however, in holding that for purposes of its jurisdiction, it could still decide 
that the action was in substance several. In this respect it is somewhat 
analogous to the practice of the federal courts, in passing upon the existence 
of the complete diversity of citizenship requisite for federal jurisdiction, to 
realign the parties on the basis of their substantial interests in the controversy 
without regard to the procedural alignment. Removal Cases, 100 U. S. 457 
(1879). See 1 Foster, Federal Practice (6th ed. 1920) § 41. Assuming that a 
controversy is separable in nature, a question might arise whether a strict con- 
struction of § 28 of the Judicial Code does not require a plurality of defend- 
ants. The principal case follows what seems to be the better construction 
that it does not. State of Idaho v. American Surety Co., 218 Fed. 678 (D. 
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Idaho, 1914). But see State of Missouri v. Chicago & A. R. R., 216 Fed. 562, 
565 (W. D. Mo. 1914). 


GARNISHMENT — JUDGMENT Dest LIABLE TO GARNISHMENT IN ANOTHER 
State. — One A, a resident of Pennsylvania, brought an action against B, a 
New York corporation, in the United States District Court of Pennsylvania, 
to recover for injuries arising from a collision. Judgment was recovered by 
A, and it was not satisfied. The plaintiff, a Pennsylvania corporation, which 
sustained loss in the same collision, brought an action in New York seeking to 
hold A and B as joint tortfeasors. The action was commenced by levy of a 
warrant of attachment on the unsatisfied judgment recovered by A against B. 
Thereafter, the New York court made an order vacating the levy of attach- 
ment upon the ground that the situs of a debt arising from a judgment is 
not the domicil or residence of the judgment debtor, but that such debt is 
wholly within the state which renders the judgment. The plaintiff appealed. 
Held, that the situs of a judgment debt for the purpose of attachment is at 
the domicil of the debtor. Order reversed. Shipman Coal Co. v. Delaware 
& Hudson Co., 219 App. Div. 312, 219 N. Y. Supp. 628 (1927). 

In the case of ordinary debts, the Supreme Court has held that it is within 
the constitutional competency of a state to permit garnishment whenever the 
debtor is found within its jurisdiction. Harris v. Balk, 198 U.S. 215 (1905). 
See Carpenter, Jurisdiction Over Debts (1918) 31 Harv. L. REv. 905. New 
York, however, has limited itself in the exercise of this power to cases where 
the debtor is domiciled within its borders. Douglass v. Phenix Ins. Co., 
138 N. Y. 209, 33 N. E. 938 (1893). See Kennedy, Garnishment of Intan- 
gible Debts in New York (1926) 35 YALE L. J. 689. If control of the debtor 
is sufficient basis for control of the debt in garnishment cases, the court in 
the principal case is sound in assimilating a judgment to an ordinary debt 
rather than toa specialty. But cf. Beale, Jurisdiction to Tax (1919) 32 Harv. 
L. Rev. 587. But the great weight of authority, because of reasons which the 
court failed to consider in the principal case, is opposed to this decision. 
Elson v. Chicago, R. I. & P. Ry., 154 Iowa 96, 134 N. W. 547 (1912); 
Wabash Ry. v. Tourville, 179 U. S..322 (1900); Shinn v. Zimmerman, 23 
N. J. L. 150 (1851). See Lowenstein v. Levy, 212 Fed. 383, 387 (C. C. A. 
6th, 1914); (1926) 39 Harv. L. Rev. 1099. Contra: Fithian v. N. Y. & Erie 
R. R., 31 Pa. 114 (1857). However, many of these decisions were influenced 
by reasoning applicable to ordinary debts, and hence are considerably weak- 
ened or nullified as authorities by the holding and reasoning of Harris v. Balk, 
supra. See (1913) 43 L. R. A. (N. Ss.) 531. The principal case would seem 
to be a logical extension of that case; and if accepted in jurisdictions other 
than New York, it would follow that in those jurisdictions a judgment debtor 
could be garnished wherever found. 


MunicipaL CorPoRATIONS — RicHT To SELF-GOVERNMENT. — The 
relators, members of the fire department of New Albany, a city of 15,000 
population, brought mandamus proceedings against the mayor and city council 
to compel them to comply with the terms of a statute. The statute provided 
that the fire departments of all cities having a population of over 15,000 should 
be divided into two platoons, one to perform day service and the other, night 
service. The mayor and council demurred. Judgment was given for the 
plaintiff and the defendant appealed. Held, that the statute did not interfere 
with the right of the municipality to local self-government. Judgment af- 
firmed. State ex rel. Schroeder v. Morris, 155 N. E. 198 (Ind. 1927). 

The doctrine that even in the absence of express constitutional limitations, 
there are restrictions upon the power of the legislature to interfere in the local 
affairs of municipalities, originated in a dictum of Judge Cooley. See People 
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v. Hurlburt, 24 Mich. 44 (1871). But the leading proponent of the doctrine 
has been the Supreme Court of Indiana. See State v. Denmy, 118 Ind. 440, 
21 N. E. 274 (1888). In a leading case, the doctrine was applied by the 
Indiana court to invalidate a statute which appointed a board to take charge 
of a local fire department. State v. Fox, 158 Ind. 126, 63 N. E. 19 (1902). 
The rule is based on the assumption that there was at the time of the framing 
of the Constitution, a uniform practice of non-interference by the state legis- 
lature in purely local matters. The historical inaccuracy of this assumption 
has been exposed. McBain, The Doctrine of an Inherent Right of Local Self 
Government (1916) 16 Cot. L. Rev. 190. And the doctrine has been re- 
pudiated in the majority of states. Booth v. McGuinness, 78 N. J. L. 346, 
75 Atl. 455 (1910); McBain, supra. Contra: State v. Barker, 116 Iowa 06, 
89 N. W. 204 (1902); Leximgton v. Thompson, 113 Ky. 540, 68 S. W. 477 
(1902). The decision in the present case is merely that the regulation con- 
cerns a state-wide interest, but the language of the decision indicates a sur- 
prising change in the attitude of the Indiana court, showing an intention to 
restrict the doctrine to the facts of adjudicated cases. The case will have an 
important effect in preventing the spread of the doctrine in other jurisdictions 
and of confining its operation in jurisdictions which have already adopted 
it. 


RESTRAINT OF TRADE—ENJOINING LABOR UNIONS FROM REFUSING TO 
Worx on Non-uNION Propucts.— The complainants were engaged in the 
business of quarrying and fabricating limestone, 75 per cent of which was 
sold in interstate commerce. A large proportion of this was used for build- 
ing construction. The defendant was a national organization composed of 
local labor unions of mechanics employed in the stone-cutting industry. On 
the complainants’ refusal to accept the conditions of employment laid down 
by the defendant, a strike was called. In accordance with the provisions of 
the constitution of the national organization, members of the local unions in 
other cities were directed not to participate in construction work where the 
stone used had been fabricated by the complainants, utilizing the labor of em- 
ployees who were members of a “ company” union. This prohibition did not 
apply against stone quarried but not fabricated by the complainants. The 
latter, alleging that these activities constituted a conspiracy in restraint of 
trade in violation of the federal Anti-Trust Act, prayed injunctive relief. 
See 26 Stat. 209 (1890), U. S. Comp. Stat. (1916) § 8820; 38 Stat. 737 
(1914), U. S. Comp. Stat. (1916) § 88350. There was no allegation that the 
defendant’s members had indulged in violence, intimidation, or fraud, nor 
that they were boycotting the products of the complainants. The district 
court dismissed the bill, and was affirmed by the circuit court of appeals, upon 
which the complainants brought certiorari. Held, that the defendant was 
violating the Anti-Trust Act, and should be enjoined. Decree reversed. Bed- 
Ss gs Co. v. Journeymen Stone Cutters’ Ass’n, 47 Sup. Ct. 522 

. S. 1927). 

The decision of the majority of the Court rested largely on the authority 
of the Duplex case. Duplex Printing Press Co. v. Deering, 254 U. S. 443 
(1921). But the two cases are clearly distinguishable. The Duplex case in- 
volved a general boycott which extended outside the industry in question. 
There was no boycott in the principal case, simply a refusal by members of a 
crafts union to work on any products which had been manufactured by per- 
sons fighting against fellow-members. Compare Auburn Draying Co. v. 
Wardwell, 227 N. Y. 1, 124 N. E. 97 (1920), with Bossert v. Dhuy, 221 N. Y. 
342, 117 N. E. 582 (1917). And see (1921) 34 Harv. L. Rev. 880, Note. 
The same factor distinguishes this case from the cases of secondary boycott. 
There injunctions are granted, not to compel the laborers to work, but to pre- 
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vent their bringing influence and pressure to bear on third persons to black- 
list the manufacturer. Cf. Loewe v. Lawlor, 208 U. S. 274 (1908); Lawlor v. 
Loewe, 235 U. S. 522 (1915); Gompers v. Bucks Stove & Range Co., 221 
U. S. 418 (1911); United States v. Brims, 272 U.S. 549 (1926). Further- 
more, the present case is to be differentiated from the cases enjoining picket- 
ing and violence. Cf. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 
229 (1917); American Steel Foundries v. Tri-City Cent. Trades Council, 257 
U. S. 184 (1920); Coronado Coal Co. v. United Mine Workers, 268 U. S. 
295 (1925). But cf. United Mine Workers v. Coronado Coal Co., 259 U. S. 
344 (1922); United Leather Workers v. Herkert Trunk Co., 265 U.S. 457 
(1924). And see (1927) 40 Harv. L. Rev. 896, Note. The Supreme Court 
has refused to invoke the Anti-Trust Act against aggregations of capital unless 
they have acted “unreasonably.” United States v. United Shoe Machinery 
Co., 247 U.S. 32 (1918); United States v. U. S. Steel Corp., 251 U.S. 417 
(1920). Cf. Standard Oil Co. v. United States, 221 U.S. 1 (1911); United 
States v. American Tobacco Co., 221 U. S. 106 (1911); Chicago Board of 
Trade v. United States, 246 U. S. 231 (1918). But any price-fixing arrange- 
ment is regarded as unreasonable. Swift & Co. v. United States, 196 U. S. 
375 (1905); United States v. Trenton Potteries Co., 47 Sup. Ct. 377 (U. S. 
1927). And an employers’ association which blacklisted certain workmen 
was held to violate the Act. Anderson v. Shipowners Ass’n, 272 U. S. 359 
(1926). As far as statutory interpretation is concerned, the present case 
would seem to be much closer to the “ reasonable” group. And if common 
law principles are appealed to, the union can surely show justification in the 
end sought to be accomplished and the use of a proper method directed to- 
wards that end. See the dissenting opinion of Mr. Justice Brandeis in the 
principal case, 47 Sup. Ct. at 529 and 531. The decision is another regret- 
table instance of the Court’s failure to sense the realities of labor conflicts. 
See Powell, Collective Bargaining before the Supreme Court (1918) 33 Pot. 


Sct. Q. 306. 


SALES — CONDITIONAL SALES— EFFECT OF SELLER’S REPOSSESSION ON 
RIGHTS OF SELLER’S ASSIGNEE. — The defendant sold a truck under a contract 
of conditional sale and assigned his interest in the contract to the plaintiff, 
guaranteeing timely performance by the buyer. The buyer defaulted in pay- 
ment and the defendant seized the truck without authority from the plaintiff. 
The plaintiff sought to recover on the guaranty. From a judgment for the 
plaintiff for the unpaid balance of the purchase price, the defendant appealed. 
Held, that the defendant’s personal liability on the guaranty was not dis- 
charged by his action in retaking the truck without the plaintiff’s authoriza- 
a) Judgment affirmed. Fales Paper Co. v. Bortner, 252 Pac. 539 (Wash. 
1927). 

The result of the principal case is justifiable under any view which has been 
taken of the rights of an assignee of a conditional sale contract. By the 
better view the title retained by the seller under such a contract is held for 
security, and an assignment of the seller’s rights puts title to the goods in the 
assignee. Waterbury Trust Co. v. Weisman, 94 Conn. 210, 108 Atl. 550 
(1919); Western Lumber Exchange v. Johnson, 110 Wash. 200, 188 Pac. 388 
(1920). See 1r Williston, Sales (2d ed. 1924) $332. Under this theory it 
would seem that the assignor has no right to retake the goods and his wrongful 
dealing with them could not conclude the rights of the plaintiff on the guaranty 
contained in the assignment. When the assignment is accomplished by a 
transfer of purchase-money notes, some courts hold that the legal title does 
not go over to the assignee but remains in the assignor as security for his 
liability on the indorsement. Estes v. Lamb, 149 Ark. 369, 233 S. W. 99 
(1921). But even under this view the retaking of the goods by the assignor 
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does not constitute an election by the assignee to pursue its rights under the 
contract of conditional sale. McDonald Auto Co. v. Bicknell, 129 Tenn. 493, 
167 S. W. 108 (1914). So if it is considered in the instant case that the 
assignor retains title as security against liability on the guaranty, his retaking 
does not mean that the assignee can recover only out of the goods, and not 
from the assignor. It has also been held that the assignor of such a contract 
retains legal title in every case while the assignee gets only an equitable inter- 
est. Ross-Meehan Brake Shoe Foundry Co. v. Pascagoula, 72 Miss. 608, 18 
So. 364 (1895); Bank of California v. Danamiller, 125 Wash. 255, 215 Pac. 
321 (1923). Even under such a view it would seem that a retaking of the 
goods does not preclude the assignee from proceeding personally against the 
assignor, but gives him in addition a right against the goods. 


TRUSTS — APPORTIONMENT BETWEEN LIFE TENANT AND REMAINDERMAN OF 
Stock DivipEND REPRESENTING INCREASE IN VALUE oF STOCK oF SUBSID- 
IARIES. — A testamentary trust of which L was entitled to the income for life 
and R to the principal after L’s death, consisted in part of 17,600 shares of 
the stock of the Standard Oil Co. of New Jersey. The company had from 
time to time purchased stock in certain subsidiary corporations, out of undis- 
tributed earnings accumulated during the life of the trust. In 1922 the com- 
pany, which had been carrying these stocks on its books at cost, revalued them, 
taking into account undistributed earnings of the subsidiaries, and capitalized 
a part of the consequent increase in its surplus by issuing a 400% dividend of 
its own stock. The trustees, after distributing all of this stock to L, brought 
this action for a judicial settlement of their accounts. R conceded that even 
after the stock dividend was issued, the intrinsic value of the 17,600 shares 
was greater than their intrinsic value at the commencement of the trust, but 
contended that for purposes of apportionment of the stock dividend the in- 
crease in value of the stock of the subsidiaries was to be regarded as an 
addition to the corpus of the trust. Held, that the appreciation in value of 
stocks purchased from earnings accumulated during the trust period must be 
regarded as income, and there being then no entrenchment upon the corpus, 
the stock dividend was properly awarded to the life tenant. Macy v. Ladd, 
219 N. Y. Supp. 449 (Sup. Ct. 1926). 

In the absence of express provision in the trust instrument, most American 
courts, in accordance with the probable intention of the settlor, hold that to 
the extent that a stock dividend represents income earned during the life of 
the trust, it is to be awarded to the life tenant. Jn re Duffll’s Estate, 180 Cal. 
748, 183 Pac. 337 (1919); Matter of Osborne, 209 N. Y. 450, 103 N. E. 723 
(1913); Earp’s Appeal, 28 Pa. 368 (1857). Contra: Harris v. Moses, 117 Me. 
391, 104 Atl. 703 (1918); Minot v. Paine, 99 Mass. 101 (1868). Cf. Hite v. 
Hite, 93 Ky. 257, 20 S. W. 778 (1892). See (1923) 24 A. L. R. 14. In the 
application of this principle, there is given to the corpus the number of new 
shares which together with the old shares will have the same intrinsic value 
as did the old shares at the commencement of the trust. See Matter of 
Osborne, supra at 477, 103 N. E. at 731; Boyer’s Appeal, 224 Pa. 144, 151, 
73 Atl. 320, 322 (1909). In the principal case had the stock of the sub- 
sidiaries been distributed, it would have been allotted to the life tenant, since 
it was the product of earnings accumulated during the trust period. See 
Bourne v. Bourne, 240 N. Y. 172, 176, 148 N. E. 180, 181 (1925). Cf. Union 
& N. H. Trust Co. v. Taintor, 85 Conn. 452, 83 Atl. 697 (1912); Smith v. 
Cotting, 231 Mass. 42, 120 N. E. 177 (1918). It seems clear therefore that 
this stock was not a part of the corpus of the trust, and that the life tenant is 
entitled to its increase in value, whatever form the distribution may take. The 
rule is probably different where the stock was purchased from earnings ac- 
cumulated prior to the creation of the trust. Cf. Bourne v. Bourne, supra. 
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Trusts — Powers AND OBLIGATIONS OF TRUSTEES — AMORTIZATION OF Loss 
ARISING FROM INVESTMENT IN WastTING Assets. — The testator devised his 
landed estate upon trust to the use of his widow for life with remainders over, 
providing, however, that the trustees should have the power to sell with the 
consent of the widow. The income from the proceeds was to go to the widow 
for life with similar remainders over. The trustees arranged to sell the land 
for $75,000, the life tenant consenting on the promise of the vendee to execute 
a lease to her for thirty years, should she live so long, at an annual rental of 
$900 which was less than the full rental value of the property. The plaintiff, 
one of the remaindermen, appealed from an order approving the agreement 
on the ground that the life tenant would be receiving compensation for her 
assent at the expense of the remaindermen. Held, that it is no objection that 
the life tenant will profit by the exercise of the power where the sale price is 
fair and adequate. Order affirmed. Eastern Trust Co. v. Dwyer, [1927] 
1D. L. R. 366. 

Where an estate consists of wasting assets, the general rule is that in the ab- 
sence of contrary directions the trustees must sell and convert the proceeds 
into assets of substantially constant value. Macdonald v. Irvine, 8 Ch. D. 
101, 121 (1878). See Lewin, Trusts (12th ed. 1911) 355 et seg. Likewise 
where the trustees are given power to sell the estate and invest the proceeds, 
they must take care to protect the interests of the remaindermen. Thus, by the 
better view, where the trustees invest in bonds at a premium, it is their duty to 
amortize the premium by setting aside in a sinking fund enough of the annual 
gross income to preserve the capital fund at the maturity of the investments. 
N. Y. Life Ins. Co. v. Baker, 165 N. Y. 424, 59 N. E. 257 (1914); Estate of 
Wells, 156 Wis. 294, 144 N. W. 174 (1914). See Edgerton, Premiums and 
Discounts in Trust Accounts (1918) 31 Harv. L. Rev. 447. Contra: In re 
Penn, Gurkell’s Estate, 208 Pa. 346, 57 Atl. 715 (1904). And where it would 
be impracticable to dispose of wasting assets, it has been held proper to make 
such charges against the life tenant as will amortize the depreciation equitably 
among the successive beneficiaries. Matter of Housman, 4 Dem. 404 (N. Y. 
1886). Analysis of the principal case will show that upon the sale the trustees 
will have converted the trust res into two parts consisting of (a) cash, and 
(b) a leasehold of present value. But since the life tenant alone will benefit 
by the latter, it should be considered a wasting asset, and under the principles 
applicable thereto, the sale should not have been approved unless the life 
tenant assented to an amortization of the value of the leasehold by deduc- 
tions from the income of the residue. But the decision may possibly be justi- 
fied by the doubtful process of implying an intent on the part of the-testator 
to give this power to the life tenant, not only to limit the trustee’s power of 
sale, but also to enable her to enlarge the life estate at the expense of the re- 
maindermen. Cf. Jn re Hoyt, 160 N. Y. 607, 55 N. E. 282 (1899). 


WITNESSES — EXAMINATION BY CouRT AND JuryY— NECESSITY FoR Os- 
JECTION. — While the defendant who had been charged with the violation of 
the state prohibition law was testifying in his own behalf, a juror, with the 
permission of the court, asked him some questions which were improper. The 
defendant’s counsel did not object. Upon conviction the defendant appealed. 
Held, that the failure to object to improper questions put by a juror is not 
a waiver of the right to review. Judgment reversed. State v. Sickles, 286 
S. W. 432 (Mo. App. 1926). 

It is well settled that a trial judge may interrogate witnesses. See 2 Wig- 
more, Evidence (2d ed. 1923) § 784. And he may grant a juror permission 
to do so. Schaeffer v. St Louis, etc. Ry., 128 Mo. 64, 30 S. W. 331 
(1895). By the weight of authority objection must be made, if the trial 
judge asks an improper question, in order to assign the same as error upon 
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review. Dreyfus v. St. Louis, etc. Ry., 124 Mo. App. 585, 102 S. W. 53 
(1907); Lowe v. State, 118 Wis, 641, 96 N. W. 417 (1903). See L. R. A. 
1916A 1207, note. And the older cases indicated that the same rule applied 
where a juror put improper questions. State v. Crawford, 96 Minn. 95, 104 
N. W. 822 (1905); North Chicago St. R. R. v. Burgess, 94 Ill. App. 337 
(1901). However, in at least one case where the trial judge asked improper 
questions and no exception was taken at the time, a new trial was nevertheless 
granted on the ground that counsel need not risk prejudicing the jury by tak- 
ing an exception. State v. Jackson, 83 Wash. 514, 145 Pac. 470 (1915). 
There would seem to be even greater justification for such a rule where the 
improper questions are put by a juror. In such a delicate situation the court 
should confine the questioning of a juror to proper matters without aid from 
the prejudiced party. 


BOOK REVIEWS 


Tue Law or Evivence: Some Proposats ror Its Rerorm. By Edmund M. 
Morgan, Zechariah Chafee, Jr., Ralph W. Gifford, Edward W. Hinton, 
Charles M. Hough, William A. Johnston, Edson R. Sunderland, and John 
H. Wigmore. New Haven: Yale University Press. 1927. pp. xxii, 98. 


Mr. Justice Holmes has said: “ The rules of evidence in the main are based 
on experience, logic and common sense, less hampered by history than some 
parts of the substantive law.”1 The introduction to the book now under re- 
view, which is the report of a distinguished committee upon the desirability 
and practicability of certain changes in our methods of legal proof, quotes an 
eloquent passage from Professor Wigmore conveying the same cheering idea. 
But it is worth remarking that the foregoing statement of Mr. Justice Holmes 
forms part of his dissenting opinion in a case where he vainly strove to per- 
suade the United States Supreme Court to reject an arbitrary and restrictive 
evidential doctrine accepted as law in England and in most of our states which 
have passed on it. Both he and Professor Wigmore would no doubt sympa- 
thize with the downheartedness of any student who has grubbed month after 
month through the exuberant tangle of current decisions on evidence, and 
emerged with the feeling that as often as not our overworked and underpaid 
American judges answer these problems by catchwords rather than by articu- 
late statements of applied principle. Nor would either of these eminent ju- 
rists lose sight of the fact that many evidential limitations are intended to 
protect jurors, and that these protective doctrines, young as they are, crystal- 
lized more or less firmly at a time when the average juryman could not pos- 
sibly have enjoyed more than the most rudimentary intellectual training. So 
far as our modern educational system furnishes progressive training in sound 
judgment, it tends to furnish a progressive reason for pruning away rules 
artificially restricting methods of proof. 

Take it, then, that evidential reforms are and will continue to be needed. 
We can scarcely rely upon the vaunted flexibility of our judge-enunciated com- 
mon law to produce them. Individual judges are often open-minded and 
progressive, but in procedural matters the combination of bench and bar 
seems inclined to exchange flexibility for a kind of obstinate stiff-jointedness 
which long blocks all change and yields, if it yields at all, with grudging unre- 
liable jerks. Intelligent legislation is our best hope. And how shall intelli- 


1 Donnelly v. United States, 228 U. S. 243, 277 (1913). 
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gence be led to triumph in legislative halls? Not, say the authors of this book, 
by a@ priori argument alone. They have tried that leading rein on the legisla- 
tive mule and like Horatius “ thrice and four times tugged amain,” but, un- 
like the bold Roman, without getting the desired results. Now they propose 
to build a fire under the balky animal, and to that end have gathered hitherto 
uncollected material, namely, data disclosing the results of experience, where 
such data have seemed obtainable. Their introduction surveys the field of 
potential reform and states lucidly and convincingly why they determined to 
limit their remedial experiment to five specified defects. The committee pro- 
poses (1) a statute giving the trial judge power to relax the strict rules of 
evidence as to proof of facts not genuinely in dispute; (2) a statute restori 
to the trial judge his power to comment on the weight of the evidence; (3 
a statute intended to correct the shocking confusion which has grown up 
under those modern survivals of the old incompetency for interest known as 
“dead man” acts; (4) a statute along the lines of the Massachusetts hearsay 
act, but rendering admissible the declarations of insane as well as deceased 
persons; and (5) a broad and comprehensible statute providing for the ad- 
missibility of business entries. All these proposals are discussed from the 
practical viewpoint, and the second, third and fourth are accompanied by sum- 
maries of and comments upon large numbers of opinions from lawyers and 
judges as to the success with which similar legislation has operated and is 
now operating, and with which the proposed legislation is likely to operate 
if enacted. This, for the trial lawyer at least, is a new and significant kind 
of expert opinion evidence. We are familiar with the expert who bases his 
opinion upon facts which he knows and understands, but which the court or 
jury cannot understand. Here we see experts rendering opinions on the 
merits of situations as to which the opinions themselves are the nearest pos- 
sible approach to facts largely beyond the ken of anything save omniscience. 
This kind of evidence for this kind of purpose seems necessary and likely to 
be helpful. The committee is to be complimented upon having had the 
originality to try it, and the ingenuity and industry to collect it. 

The uniform legislation offered is concisely and clearly drawn. Of it one 
thing may be said more as a warning than a criticism. These drafts, or at 
least most of them, have their existing and operative prototypes. No pro- 
cedural law works long without accumulating a barnacle-like crust of judicial 
interpretation which travels with it upon adoption in a new jurisdiction if not 
expressly or impliedly rejected. Hence this crust should be examined lest 
some parts of it might prove undesirable in the fresh habitat. As a specific 
instance, take the Massachusetts hearsay act, so closely followed by the fourth 
statute in this book. The Massachusetts Supreme Judicial Court has in- 
timated that the act does not apply to criminal cases,? and seems to have de- 
cided that it does not apply to trials of issues framed by the Probate Court 
in will cases.* Here are two rough upstanding barnacles. One or both might 
well be scraped off the act when it is followed elsewhere. 

The committee closes its report with some trenchant remarks on the out- 
look for reform. The report itself ought certainly to advance the reforming 
cause. Human ingenuity proceeds swiftly in imitation and variation of a 
newly suggested process. This committee has made plain the possibility of a 


2 Commonwealth v. Stuart, 207 Mass. 563, 568, 93 N. E. 825, 827 (1911); 
Commonwealth v. Wakelin, 230 Mass. 567, 575, 120 N. E. 209, 212 (1918). 

8 Brady v. Doherty, 253 Mass. 518, 524, 149 N. E. 198, 201 (1925). This is 
a surprising decision, since the suggestion leading to the enactment of the 
Massachusetts law was made in an English case where the contents of a lost 
will were proved. THayver, CAsEes on Evipence (Maguire’s ed. 1925) 640, n. 2. 
While this review was in press, the writer learned that Rhode Island had adopted 
verbatim the Massachusetts hearsay statute. See R. I. Pus. Laws (1927) c. 1048. 
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hard-headed, common-sensible attack upon the merits of some rules of proof, 
an attack diametrically opposed to the silly theorizing characteristic of much 
past discussion and leading to results which laymen can easily comprehend. 
Other investigators will have the wit to discover other points susceptible of 
similar approach and the power to drive additional wedges.* If this but be 
done often enough and hard enough, we may hope to see an informed and 
awakened laity split away many uselessly obstructive mumbo jumbos of the 


law of evidence. J. M. Macurre. 


JURISDICTION AND PROCEDURE OF THE FEDERAL Courts. By John C. Rose. 
Third Edition. Albany: Matthew Bender & Company. 1926. pp. xxxiv, 

CASES ON FEDERAL JURISDICTION AND PROCEDURE SELECTED FROM DECISIONS 
OF THE FEDERAL Courts. By Harold R. Medina, assisted by Bernard E. 
Kuhn. St. Paul: West Publishing Company. 1926. pp. x, 674. 


Law books are like novels in that only a very rare few survive early oblivion. 
Particularly is this true of books dealing with the adjective side of the law. 
“‘ Procedure,” even in its ampler meaning, is less amenable to enduring treat- 
ment, for it is less subject to abiding principles. And so the successive books 
dealing with “ Federal Practice” quickly find their way into limbo. Yet in 
this field, also, the work of a master of lucidity and concentration survives. 
Judge Curtis’ lectures on federal jurisdiction, delivered to the students of the 
Harvard Law School in 1872-73 and first published in 1880, still have 
vitality, and must certainly be turned to, at least by the beginner, in any 
effort to understand the history of the organization of the federal courts and 
the disposition of their business. But since Judge Curtis wrote, the structure 
of the federal judicial system and the scope of its adjudications have been so 
transformed that a service similar to the one which he performed for the 
United States courts of his time was needed for the present. Such a work 
Judge Rose first essayed in 1915. It met with the very quick response which 
it deserved. The drastic changes introduced by the Judiciary Act of 1925 
are responsible for the third edition of Judge Rose’s now familiar book. It 
would not be profitable to discuss details, involving omission or choice in the 
selection of material for which Judge Rose had ample vindication of judg- 
ment. Suffice it to say that here is a clear, compact, readable book on mat- 
ters dry and technical. Even within his limited space Judge Rose gave 
glimpses of the wider issues that lie beneath specialized problems of proce- 
dure. This new edition, like his opinions, bears unintended testimony to the 
ee scholarship, as well as the bench, suffered in Judge Rose’s recent 

eath. 

An ample and modern case-book on federal jurisdiction has been wanted for 
some time, partly to satisfy the need of those law schools which deal with 
the subject, partly to stimulate recognition of the important place federal 
jurisdiction ought to occupy in the training of scholarly lawyers. A source 
book on federal jurisdiction, unlike perhaps what is true of other fields of law, 
calls for familiarity with law in action, and not merely reflections upon printed 
material. Professor Medina brought the experience of the advocate, as 
well as the law teacher, to his selection of cases. The usefulness of the book 
for classroom instruction depends, of course, upon the aims of a particular 


* As an illustration, the Massachusetts compulsory liability insurance law 
for motor vehicles should produce cold figures indicating whether it really is a 
terrible thing for jurors to know that an insurance company stands behind an 
individual defendant. 
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teacher and on his interest in the different problems which federal litigation 
projects. The Medina collection gives a vivid glimpse, at least, of the range 
of the field; it reveals the fascination that inheres in the unique questions of 
jurisdiction’ and procedure that underlie our dual system of courts. Pro- 
fessor Medina would be the first to agree that for an intensive grappling with 
some of the contested issues suggested by his selected cases much more mate- 
rial is needed than the limits of his case-book enabled him to furnish. 


FEeLIx FRANKFURTER. 


INTERNATIONAL AND INTER-RELIGIOUS PrivaTe LAW IN PALESTINE. By 
Frederic M. Goadby. Jerusalem: “Hamadpis” Press. 1926. pp. x, 
3095. 


In the hands of a wise and thorough scholar like Mr. Goadby the novel 
legal system presented in Palestine becomes vividly interesting and in- 
structive. Palestine is probably the most stable of the states carved out 
of the Ottoman empire; it appears to be the only oriental mandated state 
which is consciously integrating itself with the life of the current world. 
“The social, industrial, and intellectual life of Palestine,”’ Mr. Goadby 
says in his preface, “is undergoing rapid transition”; and this movement 
involves a rapid development of law. This book indicates how complex a 
thing such development must be. 

The conflict of laws seems to us sufficiently full of conflict between the 
national and domiciliary laws of the world; but in any of the newer states 
that derive from the Turk, this is vastly complicated by the religious basis 
of personal law, granted long since by the Ottoman government. This 
complexity meets us in Egypt; and Mr. Goadby’s experience in that country 
has given him a valuable power to deal with the almost hopeless condition 
of the religious situation in Palestine. For the religious courts which have 
control of personal status are not merely the Moslem, the Jewish, and the 
Christian; there are at least four sets of Christian law, the Orthodox, the 
old Catholic (now, as united to Rome, called “ Uniate”), the Roman Catho- 
lic, and the Protestant. The French principle of basing personal law on 
nationality gives it perfect solidity and sufficient certainty; the Anglo- 
American basis, domicil, though subject to easier change, at least involves 
objective factors which render the basis not too plastic. The Palestinian 
basis of religion is as unstable as water; religion is not even a matter of 
belief, but only of profession, which a man may change over night with 
his coat, and presto! his personal rights are governed by a new kind of 
law. With a choice of at least six laws, a man should be able to suit him- 
self about his personal status. 

All this adds a spice of novelty to Mr. Goadby’s book. The book is 
based on a course of lectures delivered at Jerusalem for the Council of 
Legal Studies. If its origin is sometimes betrayed by a certain sketchiness 
in the more difficult parts, it gains in interest by the graphic presentation, 
the wide range of illustration, and the keen vision of the lecturer. There 
are few Palestinian decisions to guide the lecturer; he states and expounds 
what there are. For further material he turns to the decisions of Egypt 
and of Syria, and, for the development of his thesis, to English and Ameri- 
can cases. His apparatus is learned, his treatment is scholarly, and his 
results repay careful study. The book is a valued contribution to the 
literature of the subject. 

J. H. Beate. 
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Tue Brack Boox oF WINCHESTER. Edited by W. H. B. Bird. Winchester: 
Wykeham Press. 1925. pp. xx, 244. 

CALENDAR OF County Court, Ciry Court AND Eyre RoLis oF CHESTER, 
1259-1297. Edited with introduction by R. Stewart-Brown. 10925. 
Manchester: Printed for the Chetham Society. pp. lxi, 304. 


CONTRACTS IN THE LocaL Courts oF MEDIEVAL ENGLAND. By Robert L. 
Henry. 1926. New York: Longmans, Green & Co. pp. iv, 252. 


All who are interested in the law that touched the ordinary people rather 
than that which affected the landed magnates who formed the capitalist and 
big-business class during the middle ages will welcome these two volumes of 
local records. The city of Winchester has some remarkable archives of 
which specimens have already appeared. The Black Book is here admir- 
ably edited and we congratulate the City on doing the work thoroughly and 
printing the full text in the original French and Latin. The volume contains 
a mass of highly miscellaneous matter: letters, writs, and statutes sent down 
from Westminster, while from the City itself we get numerous by-laws and 
memoranda of litigation in the local courts, which, it would seem, had a 
regular local bar.2_ The carefully edited text of Mr. Bird is rendered all the 
more attractive by the pleasant book-production of the Wykeham Press. 

The Chester volume shows us (practically for the first time) what went 
on in the county court, the most ancient court in the land, and at the same 
time, one of the greatest mysteries in constitutional and legal history. It is 
impossible here to give any idea of the great importance of this volume; we 
hope shortly to describe its contents more fully in another place. It is many 
years since a volume of such fundamental importance has been added to the 
library of legal sources. Our deepest thanks are due to the Chetham Society 
and to Mr. Stewart-Brown, whose well-known mastery of Cheshire history 
is brought to bear on these unique documents. Our great regret is that the 
society did not print the original text instead of this English abstract made 
some years ago, which unfortunately shows no very great knowledge of me- 
dieval law. 

Judge Henry’s study is based on a restricted list of soutces, and seems to 
be a continuation of his earlier work on Anglo-Saxon contract law.’ This, 
perhaps, has led him to place undue emphasis on the archaic; a blood-feud 
may well have resulted from an assassination, but it is going too far to say that 
the production of witnesses in proof of a contract is essentially a compro- 
mised battle. Surely we wrong the age of Alfred, Dunstan, and Edward the 
Confessor by assuming that might was its only right and denying it credit 
for any legal sense whatever. Nor is there any evidence that a more numerous 
suit won a decision over a smaller one.5 An enthusiasm for compurgation 
not only prompts an assurance (based on undisclosed evidence) that it 
“usually produced the correct result”® but also leads the author to 
depreciate witness-proof. ‘Those texts where witnesses are compelled to 
answer questions on oath, and where cities had official examiners of wit- 
nesses, are explained away on the ground that the matter is shortly reported, 


1 Furtey, Crry GovERNMENT OF WINCHESTER (1913); Merchants’ Courts at 
Winchester (1920) 35 Enc. Hist. Rev. 98-103. 
2 Brack Boox, 121. Cf. AND Tart, BoroucH CHARTERS (1923) 


8 Henry, Forms and Sanctions of Anglo-Saxon Contracts (1917) 15 Micu. 
L. 552-65, 639-56. 
79. 
5 P. 87, n. x. None of the nineteen citations in 2 PoLtLocK AND MAITLAND, 
History or EnciisH Law (1911) 638, n. 2, support this proposition. 
P. 89. 
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and not in the form of question and answer verbatim, and that the examiners 
were not counsel for either party, but officers of the court.?7’ Even jurors are 
compurgators in Dr. Henry’s eyes. There is a chapter on tallies, which 
would have been improved by acquaintance with the modern literature on 
their place in finance and administration. The sources frequently mention 
“books ” and “ papers ” as evidence for debts and they certainly look rather 
modern, but the author links them with the immemorial past by the simple 
but daring device of calling papers tallies (for which there is no medieval 
authority whatever), deriving tallies from the Frankish festuca, and assum- 
ing that the Anglo-Saxon wed (of which, as Maitland says,1° we know noth- 
ing) was a festuca. Thus a book-debt is merely an Anglo-Saxon wed-obliga- 
tion.11_ The author forgets that the cases he uses are about as remote in date 
from Alfred’s laws as they are from the Sale of Goods Act. Other matters 
that will startle the reader are the author’s “impression” that “the writing 
and not the seal was what was considered of importance” and that “there 
is nothing to show that a seal did away with the necessity for a quid pro 
quo.” ** The difficult problem of the nature of damages in the middle ages 
“was simple enough ”; “it was a matter which could be calculated by rule of 
thumb.” 1% Unfortunately the author did not think it necessary to give us the 
rule, merely reminding us that it “‘ was left to the old procedure.” 

Although we feel bound to dissent from the learned author on points of 
general legal history, we gladly recognize that on the procedural aspects of the 
subject (and they loomed large in the medieval mind) he has assembled a 
good deal of material drawn from the restricted sources on which he has 
worked, and this should make his pages of service to investigators. 


TuHeEoporRE F. T. PLUCKNETT. 


Prize LAW DURING THE WortD War. By James Wilford Garner. New York: 
The Macmillan Company. 1927. pp. xlviii, 712. 


Professor Garner has in this useful work combined his studies of inter- 
national law and the World War which he began in the publication of a series 
of articles in the American Journal of International Law while the war was in 
progress. His two volumes on “ International Law and the World War” 
published in 1920, though they contain useful discussion on the various points 
relating to maritime international law, were necessarily lacking in certain 
details of the Prize Court decisions in the belligerent countries. The work of 
these courts was not completed at that date, and there were difficulties in ob- 
taining reports of their decisions. 

The present volume is a survey of the organization, function, and jurisdic- 
tion of the Prize Courts during the World War and an attempt to analyze 
the mass of prize jurisprudence and to summarize and compare the inter- 
pretation and the conclusions of the Prize Courts of the different countries in 


7 Pp. 

8 Pp. 9 

9 Hal Mediaeval Tallies, Public and Private (1925) 74 ARCHAEOLOGIA, 
289-351, and authorities there cited; 2 Tour, CHAPTERS IN ADMINISTRATIVE His- 
TORY (1920) 99 et seq. 

10 2 PottocK AND History or Law, 187. 

11 For a clear statement that’ “ papers ” were not tallies, see (1364) 38 Epw. 
ie, wet. 3.0, 5° . which they will prove by papers, where they have no 
deed or tally.” 

12 175. 

18 P, 220. 
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which such tribunals were organized; the author also points out the dis- 
crepancies of opinion and doctrine which they enunciated upon identical or 
similar questions. 

The introduction contains a valuable appreciation of the work of the late 
Sir Samuel Evans, who was the judge of the English Prize Court during the 
greater part of the war and of whom Professor Garner says, “ it may be said 
without fear of contradiction that he proved to be a worthy successor of Lord 
Stowell and that many of his decisions will rank with those of his great pre- 
decessors.” Professor Garner also places a much higher value on the whole 
of the work of the English Prize Court than on that of the Prize Courts of 
the other belligerents by reason of the absence of reasoned judgments in 
the latter courts and the fact that, generally speaking, these courts were com- 
posed of lawyers without judicial experience, foreign office representatives, 
and administrative functionaries. It is also pointed out that the value to the 
international lawyer of the decisions of these courts is weakened by the fact 
that Prize Courts, other than the British, imagine that they are bound by the 
presumptions of executive sales and orders even when the latter are incon- 
sistent with the customary law of nations. 

No Prize Courts were established in the United States, Brazil or Bulgaria, 
nor does it appear that any captures were made at sea by the naval forces 
of these states. Enemy merchant ships seized in the ports of the two former 
states were dealt with by the legislative or executive organs of the govern- 
ment, a procedure which, though valid as divesting enemy owners of their 
titles, is not in accord with the modern practice of states and affords no 
opportunity to claimants to control the enemy character of the ships taken 
over. 

Professor Garner has produced an excellent digest of the decisions of the 
Prize Courts during the World War, and his book shows the thoroughness 
which characterizes his contributions to international law. He would, how- 
ever, have been more helpful had he accompanied his statements of the re- 
sults of the different cases by more critical and constructive observations. 
Not that these are entirely lacking, but he tends in many of the disputable 
matters, and in cases where divergent views have been expressed by the Prize 
Courts of different countries, to leave the decisions to speak for themselves 
without bringing them to the test of jurisprudential principles. 


A. Pearce Hicctns. 


COMMENTARIES ON THE Law oF EviDENCE IN Crvit Cases. Based upon the 
work of Burr W. Jones. Second edition by James M. Henderson. San 
Francisco: Bancroft-Whitney Company. 1926. Vol. I, pp. lxxix, 843; 
Vol. II, xviii, 1807; Vol. III, xix, 2802; Vol. IV, xviii, 3781; Vol. V, 
xiii, 4711; Vol. VI, vii, 5710. 


In these six verbose volumes there can be found little to commend save 
their mechanical dress. As an example of the bookmaker’s craft they reflect 
credit upon their maker. As a contribution to legal scholarship or even as a 
tool for legal search or research, they show little, if any, reason for existence. 
At their best they do not excel the average encyclopaedic article, except per- 
haps in abundance of citation to notes in the standard series of selected cases: 
at their worst they are almost unbelievably inane. The original Jones was - 
ably done. The only justification for the original second edition was its pur- 
pose to furnish a brief usable text for the hurried trial lawyer and the ele- 
mentary student. It could not hope to compete with Wigmore either for ex- 
haustive treatment of the ordinary questions or for scholarly research into the 
more recondite problems. There may be room, if not need, for a new edition 
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of Jones, brought down to date by citation of modern decisions, notes in the 
selected case series, and modern periodical literature. There may be room 
and need for a brief text which is frankly an encyclopaedic digest. But 
there is neither need nor room for such a heterogenous hodgepodge as this 
revised and enlarged second edition. 

The announced purpose of the author is “to expound only that which is 
written in the decisions, which, after all, control,” “to set forth only the 
living law.”? It is not to be forgotten that this requires a scholarly dis- 
crimination in the selection of “those close and well reasoned cases which 
really formulate the law.”? And there is a mighty temptation to turn re- 
former at times, to be impatient with the courts in their inaccurate use of 
such phrases as “burden of proof,” “res gestae” etc., and even to criticize 
adversely their application of some rules to specific cases. But on the whole 
our author exhibits an admirable self-restraint: he will not “precede the 
courts” even “where a few pioneer cases have advanced a step.” He may 
“admire that step and look forward to the day when the present confusion 
will be mere history.” * But for him that day is much as the promised land 
to Moses. Much, but not quite. Moses could not enter; our author could 
but will not. He will never desert the courts. 

Yet some of the deep secrets of jurisprudence he will divulge. Lawyers 
and students may have suspected, but now they may know: 


“ Courts have always felt that rules of evidence, being founded originally upon 
common sense, although often the growth of experience which has ripened with 
years and in some instances stood the test of centuries, are somewhat, in the 
last analysis, of their own creation.” ¢ 


It is amazing enough a revelation that the law of evidence is “in the last 
analysis somewhat ” judge-made. It is yet more amazing that it is still sub- 
ject to change. But what god-like discernment it does require to discover 
the subtle cunning by which such change is wrought! 


“The law places the general burden of proof of making out a case by a pre- 
ponderance of the evidence upon one party, and in this it is arbitrary and brooks 
no interference; likewise the law arbitrarily declares the essential and material 
averments of particular actions. These rules no court can alter. But as to what 
shall constitute a prima facie case, and as to the burden of going forward with 
the evidence, the court has certain discretion which permits it, in order that 
justice may be done, to do indirectly that which it cannot do directly, and to 
avoid the rules to the extent of declaring a prima facie case as made out upon 
such slight evidence as the party sustaining the general burden of proof is fairly 
able to produce, then to call upon the opposite party to meet this evidence or 
suffer the presumption arising from failure to produce.” ¢ 


Now it has been told. Now is revealed to an astounded profession the mys- 
terious process of creation and evolution of those rules which, founded on 
common sense and often the growth of experience, are yet arbitrary. 

It would serve no useful purpose to follow the results of the application 
of this same intelligence through each chapter. A few specifications must 
answer. In the chapter on burden of proof, Chief Justice Shaw is credited 
with having made “the dual meaning of the term exceptionally plain” in a 
passage wherein that great jurist made it more than ordinarily obscure by con- 
fusing a shifting of the burden of persuasion with a shifting of issue.’ As to 
the effect of presumptions upon this burden, Thayer’s theory is accepted: 


Pp. 8-9. 
885. 


1 Preface; p. 6. H 
P. 851. 


2 P. 2190. 
3 2188. 
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“ Confusion has also arisen from statements to the effect that presumptions 
operate to shift the burden of proof. However, the true effect of presumptions 
in this regard has been pointed out in a number of instances with such clarity 
that there is likely to be but little misunderstanding in future. The true effect 
of a presumption, of course, is not to shift the burden of proof, which remains 
the same from the inception of the case until the issues are determined, but only 
to shift the burden of going forward with evidence.” ® 


Unfortunately there is no true effect of a presumption. Thayer’s theory is de- 
lightfully logical and easy of application; but despite the clarity of its exposi- 
tion by him and its adoption by some courts, it is far from finding universal 
reception. With respect to many presumptions, it is applied in only a small 
minority of states. The determination of the effect to be given a presumption 
is a purely practical problem. It is decided in exactly the same way as other 
practical legal problems. No @ priori reasoning can compel an answer. No 
answer is necessarily right.® 

The chapter on res gestae, as might be expected, leaves the subject in the 
fog where Greenleaf helped to put it, and from which Wigmore has tried to 
rescue it. Insofar as it deals with utterances which are offered for the truth 
of the matter asserted in them, it is intelligible only to the extent to which 
it follows Wigmore’s theory of spontaneous statements made under the stress 
of nervous excitement. When it wanders off on its own course, it is confused 
and confusing. For example, Section 1218 declares: 


“The only satisfactory view is that when an act of an equivocal nature is in 
issue, declarations accompanying such act and characterizing it are a part 
thereof, therefore in themselves a part of the issue and not hearsay.” 


Beautifully simple and simply beautiful, if the words, of themselves, regard- 
less of their truth, are operative to determine the legal effect of the act. But 
wholly false if the words are offered for their truth. And the accompanying 
discussion makes no distinction between these two situations. 

The treatment of hearsay throughout discloses a characteristic incapacity 
for correct analysis. The chief reason advanced for its exclusion is its “ in- 
herent weakness.” The vague insufficiency of this meaningless phrase has 
been thoroughly demonstrated by Wigmore. In Section 1085 it is correctly 
pointed out that hearsay is none the less hearsay because reduced to writing. 
Then follows this totally misleading statement. 


“Thus a voluntary affidavit ranks in equal grade with other hearsay in the 
law of evidence. For example, the affidavits made by jurors after a trial are 
invariably rejected.” 


It seems incredible that a writer could have examined even the headnotes of 
enough cases to compile a text of this length without discovering that affidavits 
are commonly received in many jurisdictions on motions for new trials and 
on many interlocutory motions, and that testimony of jurors, whether by 
affidavit or otherwise, is excluded for reasons wholly apart from hearsay. 
Furthermore such affidavits are not invariably rejected. The disagreement 
of the courts on this matter is very pronounced. In Section 1079 market re- 
ports are said to be non-hearsay when offered to prove market value; in Sec- 
tion 1082 threats to commit suicide when received to prove suicide are 
declared original, #e¢., non-hearsay, evidence by the “ better-considered 
cases”; in Section 1087 threats by third persons against decedent are con- 
sidered on the same basis as confessions by third persons of having killed 


5 P. 60. 


® Bohlen, Effect of Rebuttable Presumptions of Law upon the Burden of 
Proof (1920) 68 U. or Pa. L. Rev. 307. 
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decedent; in Section 1088 statements made to a person as evidencing the hear- 
er’s state of mind and declarations by a person as evidencing the speaker’s 
state of mind are treated as if they raised the same question. 

The same muddy thinking disfigures the whole treatise. Inability to dis- 
tinguish a paraphrase of a result from a reason for the result is frequently 
displayed. The futility of defining relevant evidence as evidence logically and 
legally relevant is not appreciated. Questions of relevancy of evidence are 
confused with questions of competency of witnesses. In all seriousness this 
inanity is ponderously enunciated: 


“The rule is established as one of the cardinal and fundamental rules of evi- 
dence, that all relevant testimony, not excluded from the consideration of court 
or jury by specific exclusionary rules, should be admitted.” 1° 


But why continue? As the late Walter Hines Page once remarked, the 
quality of an egg can be discovered without eating the whole of it. Of course, 
it is not asserted that all this egg is as bad as the portions offered above. It | 
couldn’t be. But as there is no mechanical device for distinguishing the good 
from the bad, the whole work is of little value to either practitioner or student. 


E. M. Morcan. 


An Essay ON THE ELEMENTS OF A CONTRACT AND A STATEMENT OF PRIN- 
CIPLES GOVERNING ITS ForRMATION. By Victor Morawetz. New York: 
Columbia University Press. 1926. pp. xii, 167. 


In this little volume Mr. Morawetz sets forth what seems to be his dis- 
senting opinion to the restatement of the law of contracts now being under- 
taken by the American Law Institute. Those who write or concur in majority 
opinions very often disapprove on that occasion of a dissent, and there are 
those on the bench and elsewhere who deprecate any dissent after the oracle 
has once spoken. To such as these Mr. Morawetz’s work can have no appeal. 
But from those to whom law is inconceivable without dissent, to whom the 
oracle that appeals is the voice of their own reason or the guidance given by 
their own interpretation of the sources of even the law of contracts, Mr. 
Morawetz may claim attention. 

To appreciate the aim of this volume, it must be remembered that these 
are the days of Tribonians and thus that it is modesty of no mean degree for 
an author to set forth his purpose as being “ only to clarify the fundamental 
conceptions underlying the law of contracts and to indicate a method of state- 
ment.”2 A twofold purpose is sought here to be accomplished. Though ad- 
mitting that “the substance of the common law . . . is, in the main, well 
adapted to our conditions and is satisfactory,” ? the special language in which 
the profession has been trained has led, in part, to artificiality in thought and 
in theory. Consequently the main endeavor of those who would seek to serve 
the law may well be turned to an effort “to state the law according to fact and 
reason without the use of artificial conceptions, theories and forms of state- 
ment.” Merit should attend such an effort especially in the field of con- 
tracts where a mercantile community untrained in legal “ jargon” demands 
beforehand some knowledge of rights and duties inhering in agreements upon 
whose enforcibility existence depends. 

In fifty pages Mr. Morawetz sets forth his theory of the fundamental con- 
ceptious underlying the law of contracts. In the main, he takes the occasion 
to criticize the fundamental conceptions entertained by the Institute and 
Mr. Williston. Language, however, seems to be the chief bone of conten- 


10 1083. 1 vii. 2P.v. 8 P. vi. 


1168 HARVARD LAW REVIEW 


tion. What is an offer as distinguished from a promise;* is a contract 
merely “a promise or set of promises to which the law attaches legal 
obligation, ” 5 or is it something more — a thing that comes into being when 
a promise is given and accepted or when promises are exchanged or when 
a promise is given in exchange for property transferred® and yet is neither 
the promises nor the expression of assent thereby manifested;* is it the 
objective or subjective theory which shall control or do both “tend to 
cloud the law instead of clarifying it”;*® is “ mistake” such a misused 
word as to merit a niche in the limbo of ‘outworn terms ®— these are some 
of the questions that the author posits. It is a feat to deal with them 
and other similar problems in fifty pages; it is, moreover, a feat to follow 
the author’s thought through such a discussion. Somehow there has been 
too large a panorama and one’s mind bent on catching all has missed too 
much. To condense into four pages the implications of the mass of legal 
material that springs to the mind’s eye when “ mistake” is mentioned, and 
then to move rapidly over fraud in two and a half more, brings, it is true, a 
disregard of trees but such a disregard that one ponders whether the wood 
was, indeed, a wood or a mere mirage. The Langdell-Ames-Williston-Corbin- 
Morgan controversy over consideration, or the Cook-Williston analysis of the 
assignee’s rights in a chose in action, seem even now almost interminable in 
their length, but from them there remains an ineradicable encrustation of un- 
derstanding concerning such fundamental conceptions as consideration and 
assignment. Fundamental conceptions have a tendency to ramification and 
without ramification they often cease to be fundamental. Their clarification 
must be a painful process and the mind would prefer being coaxed rather 
than swung from its accustomed moorings. There is, however, a carefulness 
in the author’s statements and a compactness impossible save to one to whom 
both knowledge and experience have brought familiarity with his subject- 
matter; both are deserving of praise, both are provoking in their implications. 
Perhaps this of itself bespeaks the author’s accomplishment of his purpose. 
The remainder of the volume comprises exactly one hundred sections. This 
one gathers is to “indicate a method of statement.” In form it follows the 
Institute’s restatement —a principle, comment and illustrative cases. The 
classification is different; the content more extensive. The emphasis of dis- 
sent lies rather in the form of statement than in the content of the principles 
set forth. There is little grappling with eternally conflicting principles; the 
battle is now one of words. Whether the author has succeeded in stating the 
law “ according to fact and reason” must be left for the reader to judge. 
F ortunately there is no restatement in terms such as “ autoptic proference ” 
or “no-right.” But one wonders whether the constant expression of A as 
offering B his promise to pay B $10,000 if B would do thus and so, smacks 
less of legal “ jargon ” than the simpler form of A promising to pay B $10,000 
if, etc.1° Such over-neatness of expression is hardly typical of the mercantile 


* $§ 3-5. 
5 y Wiiiston, Contracts (1920) §1. Or more elaborately: “A contract is a 
promise or set of promises for breach of which the law gives a remedy or the per- 
formance of which the law in some indirect way recognizes as a duty.” AMERICAN 
Law Inst1ruTE, Contracts RESTATEMENT, § 1 


30. 
10 Of course, the distinctions drawn by the author between an offer and a 
promise (§§ 3-5) may well necessitate such an expression. Compare also the use of - 
the phrase “ consideration promise” given in exchange for another promise and 
thus furnishing the consideration for the latter. §92. Both expressions may well 
tend to confusion: the first in leading to the belief that it is the promises that are 


28 6 Pp. 3-4. 
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community, even less so of the occasional contractor. It corresponds to the 
fact only in so far as the fact is further subjected to the process of dissection. 
This portion of the volume bristles with orthodox but debatable principles, 
statements that one may question both as representative of the decided cases 
or as desirable from the creative viewpoint. In dealing with the effect of 
divergence between intent and expression in making a promise or agreement,14 
the author is possibly at his best both in statement and illustration. On the 
other hand, the chapter on consideration 1* is, perhaps, the least fruitful in 
either suggestion or elaboration. 

Mr. Morawetz’s reputation has been made before and because it has been 
made so securely his thoughts upon commercial law deserve consideration at 
the hands of all its students. Disagreement is the essence of Mr. Morawetz’s 
present work; and in fostering dissent both from him and from others he 
achieves his aim that the work “should prove of any help to the American 
Law Institute, or any one. . . .” 18 

J. M. Lanois. 
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When you “hang out your shingle” 
and plan your letterheads 
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WHEN you “hang out your shingle,” you’ll make 
sure it’s a good shingle—one that tells your name 
and business with becoming dignity. 
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When you plan your professional letterhead, you’ll 
use the same good care. You'll aim to make that 
letterhead tactfully impressive and gutetly fine. 
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° 
° 
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The first step will be to select a paper that is rich, 
vet unobtrusive—a paper that will make your letters 
talk to fingertips, as well as to eyes and ears. 


The paper that will fit your purpose is Old Hamp- 
shire Bond, for more than sixty years the standard 
fine letterhead paper of America’s successful business 
and professional men. 


When you write your social letters on Old Hamp- 
shire Stationery, you vest your social correspondence 
with this same ultra dignity and distinction. 
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Old Hampshire Stationery comes in Bond and 
Vellum Finishes. Both are correct for social use. 
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Your local dealer will be glad to show these 
splendid papers. 
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Fine Stationery Department | 
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Pleading and Practice 


The Answer to your problem 
Systematically Arranged and Indexed 
covering all the important steps in a civil action including 


JURISDICTION OF VARIOUS COURTS 
COMMENCEMENT OF THE ACTION 
FORMULATION OF THE CAUSE OF ACTION 
THE FORMATION OF ISSUES 
THE PREPARATION FOR TRIAL 
THE PRELIMINARIES TO TRIAL 
THE TRIAL ITSELF 
THE JUDGMENT AND ITS ENFORCEMENT 
ARBITRATION AND OTHER SPECIAL PROCEEDINGS 


All arranged according to the mental processes which must 
be experienced in the preparation of a case. 


An Encyclopedia of practical problems to be met in the prep- 
aration of a case, for and during trial. 


A Key which opens the door to practice investigations. 
An ideal starting point for a practice brief. 
All thoroughly analyzed and fully Annotated. 


By JAY LEO ROTHSCHILD, A.M., LL.B. 


of the New York Bar, Professor of Law, Brooklyn Law School, 
St. Lawrence University 


NO PRACTICING ATTORNEY 
NO LAW STUDENT 


In two large volumes of nearly 1800 pages 
Price $13.00 delivered 


can afford to be without the aid of this most valuable work. 
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